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In order to take action to address the foreclosure crisis in this country, one has to first understand sev-

eral key elements of the problem. Those elements are summarized below, followed by an action plan for 

mitigation and, ultimately, solution at the county level. 

���BACKGROUND

Foreclosures remain at the heart of the economic crisis that has plagued the United States since the 

collapse of the financial markets in 2008. Experts agree that the country will not be able to solve the crisis 

without addressing the foreclosure epidemic. And as bad as it is, we are not even halfway through. Thus the 

country faces a prolonged financial crisis if foreclosures are allowed to continue unabated.

Recognizing that foreclosures are harmful to both local economies and the national economy, Federal 

Reserve Chairman Ben Bernanke recently sent a Federal Reserve paper to the leaders of the House of 

Representatives’ Committee on Financial Services arguing that relying heavily on foreclosures to deal with 

mortgage borrowers who can’t meet their obligations is “costly and inefficient” for the housing market 

because they can lead to deteriorating homes and weigh down property values in the surrounding com-

munity.”1

Making matters worse is the substantial evidence that this foreclosure epidemic is being driven by a 

large and systemic amount of fraud and illegality2  perpetrated by banks and other mortgage institutions 

like MERS .3 Thus not only do we have a financial crisis, but a massive legal crisis. In response to this prob-

lem, multiple state attorneys general have launched investigations and lawsuits against MERS, banks and 

other lending institutions. 

In the middle of this legal and financial conflagration, no government entity is closer to ground zero 

than county governments. Although foreclosures impact just about every branch of government from the 

federal level down to the smallest townships, counties are receiving the brunt of the impact, as the majority 

of the legal elements associated with foreclosures occur at the county level. 

County sheriffs, for example, are tasked with managing evictions and other similar legal actions. County 

courts are where most foreclosure proceedings are managed and county recorders are tasked with tracking 

and recording all title issues related to real estate in the county. The problem is that in fulfilling these legal 

duties, most counties have become unwitting facilitators in a massive criminal enterprise. 

One county recorder, John O’Brien of Southern Essex County in Massachusetts, contracted for a foren-

sic study on foreclosures in his county4 and found those transactions were riddled with fraud. Among other 

Counties can stop foreclosures from decimating their communities.  
Spurred by citizen action groups, they can take action at the local level.
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things, only 16% assignments of mortgages were val-

id, 27% of the invalid assignments are fraudulent, 35% 

are “robo-signed” and 10% violate the Massachusetts 

Mortgage Fraud Statute. 

The identity of financial institutions that are cur-

rent owners of the mortgages could only be deter-

mined for 287 out of 473 (60%) and there were 683 

missing assignments for the 287 traced mortgages, 

representing approximately $180,000 in lost record-

ing fees per 1,000 mortgages whose current owner-

ship can be traced. And there is plenty of evidence 

that what has occurred in Southern Essex County 

is representative of what is occurring all across the 

country.  O’Brien calls his land registry a “crime 

scene” and that is probably true nationwide. 

This does not mean that all foreclosures are ille-

gal or improper, but a sufficiently large percentage 

of them are, such that county governments need to 

respond accordingly. 

So what can be done?

�   AN ACTION PLAN

The country cannot wait for the federal govern-

ment to initiate a systemic solution to this problem, 

even though a national forensic study is called for re-

sulting in a global solution. Given that counties repre-

sent the governmental entity most closely associated 

with foreclosures, what is needed is an immediate ac-

tion plan focused on counties that can be implement-

ed by counties. Our plan spells out what counties and 

residents can do to address this problem now.

The steps are presented from the least complex 

and easiest to do, through a more complex set of so-

lutions that will take increasing political will, exper-

tise and resources. We recommend that local groups 

at a minimum initiate steps 1 and 2. The more steps 

that are put in place, the better for all concerned.

Steps 1 through 4 are mitigation measures. They 

don’t necessarily stop foreclosures, but ensure that 

if they are to occur, that they are legal and the hom-

eowner is protected to the maximum extent possible. 

Steps 5 and 6 are designed to help to stop foreclo-

sures altogether, while at the same time providing 

additional benefits to the affected counties. 

These steps can be driven by citizen action. The 

scenarios described below should entail close in-

volvement by those citizens groups, helping and 

overseeing what their local government is doing and 

ensuring that the government properly serves and 

takes guidance from its constituents.

Step 1:  County officials and residents must rec-

ognize that the system we have trusted for centuries 

is fundamentally broken. There is substantial specific 

as well as anecdotal evidence that fraud and illegal-

ity penetrate into virtually every community in the 

country. The courts are choked with cases that prove 

that point every day. However, for most people, it has 

been difficult to accept that our legal and financial 

system is so corrupted that a substantial portion of 

the people being foreclosed upon and evicted from 

their homes are victims of widespread fraud rather 

than recipients of a punishment that they brought on 

themselves. 

We must then recognize the high probability that 

our local governments have become unwitting part-

ners in this criminal enterprise. Step 1 entails educat-

ing county officials to stop being collaborators. 

That effort may entail letters to the editor, getting 

local newspapers to write articles exposing this real-

ity, and creating citizen petitions to county elected 

officials pointing out that our governments should 

not and cannot be party to such illegal activities. This 

is neither a left or right issue, but rather a legal and 

moral one that goes to the heart of our shared belief 

in fairness and justice. And that moral argument is 

the strongest tool of the citizenry for demanding that 

their officials address this problem.

Thus the first and most important step that local 

groups can take is to acknowledge that the system 

is broken, convince their government officials of that 

reality and demand that they do something about it. 

What they can do is the subject of the following 

steps.

Step 2:  Following that conceptual shift, the 

easiest thing that counties can do is order their sher-

iffs to discontinue enforcing eviction orders. Given the 

high probability that foreclosure proceedings leading 

to a particular eviction are at a minimum defective, if 

not illegal, the most prudent and conservative thing 

that the county can do is essentially nothing.  Even if 

the foreclosure proceedings have worked their way 
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through the courts and the home has been awarded 

to the purported mortgage holder, the homeowner 

may well have been improperly foreclosed upon and 

at minimum should not be evicted from their home – 

especially by the government that should be there to 

protect them. 

This does not take away the rights of the mort-

gage holder. It merely puts them on hold. Ordering 

sheriffs to stop evictions is the very least that a coun-

ty should do while waiting for clarification to filter 

down from the federal and state governments, which 

are addressing foreclosure-related legal issues at a 

systemic level.5

Step 3:  From there the county can take more 

proactive steps to get in front of the problem rather 

than just respond to it at the end of the foreclosure 

cycle. By taking a closer look at the sequence of 

events in the foreclosure process, we see where we 

can step in and further protect the public. 

An oft-cited problem is the fact that many hom-

eowners do not receive proper legal notification that 

their home is being foreclosed. Many homeowners 

first learn that their home has been foreclosed after 

the courts have awarded the home to the foreclosing 

party. Horror stories can be found across the country 

that homeowners did not receive proper notification 

that their home was subject to foreclosure proceed-

ings and thus could not take legal steps to protect 

themselves.

Even if they do receive proper notification, most 

homeowners do not know how to respond, nor do 

they often have the financial resources to hire an at-

torney to advise them of their rights or act on their 

behalf in court. Just knowing their rights and prop-

erly responding can allow homeowners to forestall 

foreclosures (especially improper ones) temporarily 

or permanently. 

Conversely, untimely or deficient responses, or 

especially no response on the part of the homeown-

er (typically within approximately 30 days), can set 

in motion a virtually irreversible sequence of events 

that lead to ultimate seizure of the home and eviction 

of the homeowner. Many foreclosures would not even 

occur if those shortcomings could be addressed.

Financial institutions have all too often botched 

that process (intentionally or through incompetence) 

and thus cannot be trusted to make sure the hom-

eowner is properly notified. After all, a foreclosure 

translates into an adversarial legal action on the part 

of the financial institution opposing the homeowner. 

With that in mind, here is what a county can do to 

ensure that a homeowner receives proper legal no-

tice of the impending foreclosure, education on the 

extent of their rights and responsibilities to respond 

to that notice, and information on where they can get 

help with their legal response.

The first thing the county can do in this proactive 

mode is make sure that proper, legal notice is given 

to the homeowner facing foreclosure. This can be ac-

complished by mandating that all foreclosure notices 

have to be processed by the county itself, rather than 

by the foreclosing financial institution. The foreclos-

ing institution could be required to file a notice with 

the county, which in turn could have its sheriffs deliv-

er the notice in person to the property owner, guar-

anteeing that the property owner has been served 

notice by a neutral third party. 

An additional benefit of having sheriffs deliver 

the notice is that they can then also make sure that 

the homeowner is provided with adequate informa-

tion and education about their rights, including a 

detailed, step-by-step explanation of what happens 

following that notice, what the homeowners’ rights 

are and what actions they can take to respond to the 

notice. That should include information on where the 

homeowner can turn for assistance, including legal 

aid groups and others.

This notification of rights is not dissimilar to the 

Miranda warning given criminal suspects. If suspect-

ed criminals can be afforded notice of their rights, 

homeowners should be entitled to nothing less. And 

if the county also mandates that the filing of such 

notices and delivery to the homeowner be made part 

of the public record, then local advocacy groups con-

cerned with foreclosures and evictions can be alert-

ed to the fact that a particular homeowner is facing 

foreclosure. 

That gives them the opportunity to assist the ho-

meowner in a timely manner rather than, as is cur-

rently the case, at the end of the cycle when a last 

ditch effort is usually unsuccessful. Thus we need to 

help homeowners much earlier in the process when 
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the chances of success are greater.

Step 4:  By enacting Step 3, counties can at 

least ensure that homeowners have received proper 

notification and education with respect to their fore-

closure proceedings, thereby ensuring that any re-

sultant foreclosures have at least been commenced 

based on proper legal proceedings. However, this 

creates an additional opportunity to further ensure 

the legal integrity of the whole process and to ensure 

that the homeowner is not victimized. 

Step 4 could have more profound ramifications 

with respect to the foreclosure environment. It be-

gins with the county notifying filers that filing false or 

fraudulent documents under the above notification 

process could subject the filer to criminal penalties. 

Further, as part of the requirement for proper notice 

to be filed with the county by the mortgage company, 

the county can also require that institution to provide 

the county with legal proof that they have a clear title 

and the right to initiate the foreclosure proceedings 

and seize the property from the homeowner. 

This addresses one of the most common com-

plaints in courts all across the country, that mortgage 

companies are initiating foreclosure proceedings in 

many cases where they cannot prove “standing” to 

even commence such proceedings, including the in-

ability to provide the appropriate documentation to 

show that they are the true title holder to the mort-

gage and have the right to foreclose.  As has also 

been widely reported, many purported mortgage 

holders have even supplied fraudulent documents as 

proof of ownership, and thus fraudulently seize the 

property.6

By having the county require that the mortgage 

company file evidence of ownership, the entire pro-

cess can be stopped in the very beginning if the 

mortgage company cannot provide proper evidence. 

Not only that, but the filer can be subject to criminal 

prosecution for filing fraudulent documents. Coun-

ties should provide clear and unambiguous notice 

to such filers that the deliberate filing of fraudulent 

documents would not only subject the person filing 

the fraudulent documents to potential criminal pros-

ecution, but those who order them to file such docu-

ments would also be subject to prosecution. 

The potential for criminal prosecutions could go 

a long way to preventing many illegal foreclosures 

from even being filed. And in the process, the county 

could not only avoid being complicit in illegal pro-

ceedings, but help to prevent them.

Step 5:  The previous steps contemplate that 

foreclosures still take place but help to mitigate the 

harm they might inflict, on homeowners in particular. 

However, counties can take steps that will actually 

eliminate foreclosures.

Foreclosures are harmful to just about everyone 

— homeowners, banks, neighborhoods, local govern-

ments dependent on property taxes and local econo-

mies in general. As we mentioned, Federal Reserve 

Chairman Ben Bernanke has told Congress that fore-

closures are the wrong solution to the housing prob-

lem.

So if we can eliminate foreclosures, this pervasive 

harm would be stopped. The question is how.  

That brings us back to counties. Are they capable 

of stopping foreclosures? Yes, and like the previous 

solution, can do so using a layered approach.

The first layer entails the county exercising the 

right of eminent domain.7 Implicitly enshrined in the 

5th Amendment to the U.S. Constitution, it is the 

right of government to seize property from private 

parties to be applied for the public good. 

The specific clause states, “Nor shall private 

property be taken for public use, without just com-

pensation.” The U.S. Supreme Court has interpreted 

that clause to mean that governments have the right 

to seize property, both real and personal property 

(including contract rights, patents, trade secrets, 

copyrights etc.) provided that it is to be used for the 

public (interpreted to include the concept of “pub-

lic benefit”) and provided that the property owner 

is fairly compensated (defined by the courts as “fair 

market value”).

Most people are familiar with this concept as 

meaning that the government takes somebody’s real 

property (homes, land, buildings, etc.) and in general 

the practice is viewed somewhat negatively by the 

public, and not without some justification. It is not 
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uncommon to have governments legally take prop-

erty over the strong objection of the private property 

owner. 

However, in this case, we advocate a variation — a 

nuanced version of eminent domain that seizes only 

a portion of the property. We expect most homeown-

ers to welcome this approach. Here’s why.

Normally when a county or city seizes real prop-

erty, it initiates proceedings against the title holder 

(usually the homeowner). If the homeowner has a 

mortgage on the property, he or she is responsible 

for settling with the mortgage company after receiv-

ing the proceeds of the seizure. That might not be 

enough and is one reason that the homeowner can 

legally object in court to the amount being offered 

by the government. If successful in presenting their 

case for a larger purchase price, they would then 

normally have to make sure the mortgage holder is 

made whole.

Under our proposed solution, the county would 

not seize the title to the real property from the ho-

meowner but rather the contract rights held by the 

mortgage holder (like a bank). Remember that the 

government can seize personal property as well as 

real property. A mortgage is the personal property of 

the mortgage holder. It represents a secured interest 

in the real property, but not the property itself.

The key is that the county could step in when a 

foreclosure is imminent (which it would know if it fol-

lows steps 3 and 4) and instead of allowing the fore-

closure to proceed through the courts, it could initiate 

eminent domain proceedings to seize the mortgage. 

The process of eminent domain trumps foreclosure 

proceedings in the courts. Thus the foreclosure pro-

ceeding is terminated in the court and replaced with 

the eminent domain proceedings.

By exercising eminent domain in this manner, the 

county would put in motion the steps to seize the 

mortgage (a contract), not the physical property. 

Think of the county as stepping in the shoes of the 

bank and thereafter becoming the mortgage holder, 

with the homeowner remaining as the real property 

title holder. Thus the homeowner is not kicked out of 

the home. Once that process has been completed, 

the county would then be in a position to renegoti-

ate the loan with the homeowner, based on a new 

set of conditions that could include the price paid by 

the county, the ability to pay on the part of the hom-

eowner and any number of other factors. 

The county would be able to renegotiate with-

out a regulatory body like the FDIC looking over its 

shoulder, something banks cannot avoid and which 

currently prevents them from renegotiating. This is 

the holy grail of the mortgage crisis. The current en-

vironment makes it nearly impossible to re-align the 

homeowners’ obligations, even though the federal 

government has attempted to put such systems in 

place. For the most part all such efforts have failed.

This particular activity could be administered by 

a local advocacy group established to help the coun-

ty and homeowners establish new mortgage agree-

ments. Such negotiations would require specific skills 

beyond the normal expertise of county governments, 

but easily found in the community, especially among 

those who focus on homeowners facing foreclosure, 

protection remedies and other issues relevant to re-

negotiations (employment and income status, ap-

praised value of the home, etc.)

This use of eminent domain will normally produce 

a better result for the former mortgage holder than 

foreclosure, in that they would normally be paid a 

higher price for the mortgage (remember fair mar-

ket value) than they would probably realize many 

months after the foreclosure has occurred, when the 

former mortgage holder would have been able to sell 

the property, generally at a fire sale price at best. 

Thus a county, in solving its local foreclosure 

problem is actually able to do things that the federal 

government and others have not been able to do, 

with a benefit to almost every party involved. There 

is more to this topic and we would refer you to http://

www.mainstreetmatters.us/solvingforeclosures for a 

more in-depth exploration. The above solution deals 

with the issue up front and prevents foreclosure from 

occurring. What about when foreclosure has already 

occurred? In such circumstances, counties could use 

eminent domain to seize foreclosed properties. This 

and other issues related to foreclosures, too numer-

ous to be addressed here, are detailed at www.main-

streetmatters.us.



National Commonwealth Group      |       650 641 1246      |      www.nationalcommonwealthgroup.org 

Step 6:  Once a county seizes a contract or 

piece of real property, it has to pay the former own-

er the fair market purchase price. Where does that 

money come from? And is there an alternative to the 

conventional means by which it can be financed?

Governments have a variety of financial tools 

available to pay for eminent domain purchases. Those 

could entail individual loans (to the county) for a par-

ticular purchase, special bonds for larger projects or 

even general funds. Much depends on the size of the 

purchase, what it would be used for and whether the 

intended use would generate any revenue to pay for 

the acquisition. Otherwise the government will have 

to sooner or later pay for the purchase out of its tax 

revenues. 

In this particular application of eminent domain, 

the county would be seizing revenue-generating 

properties. That is, once the county owns the mort-

gage, the homeowner or business owner would be 

obligated to pay the county much like they paid a 

bank or other mortgage holder. The amount is the 

only thing in question, and that was covered under 

the concept of the renegotiated mortgage contem-

plated above. Given that the county will realize reve-

nue from its acquisition, it is in an even stronger posi-

tion to borrow funds to purchase those contracts and 

it may even float a bond issue to provide a special 

pool for such acquisitions.

However, a broader solution would not only pro-

vide the county with even more financial resources 

for such purchases, but also create a financing tool 

that would have much larger ramifications for the 

local economy. By taking this next step, the county 

could unleash a substantial amount of new credit for 

the businesses and residents of the county, credit 

that comes from within and not from Wall Street or 

anywhere else.

It can do that by following the lead of the only 

state in the country that has all the credit it can use, a 

3.5% unemployment rate and a solvent state budget. 

That state is North Dakota and the key to its finan-

cial abundance is the fact that the state acts as its 

own central bank. That is, the state of North Dakota 

established the Bank of North Dakota as a DBA8 of 

the state. This form of banking is called “public bank-

ing” wherein a governmental body (and therefore the 

citizens) owns the bank instead of private investors.

If a county were to obtain a bank charter from 

its state (something it legally can do in most states), 

and did so as a DBA of the county, then the county 

would then commence its banking operations based 

on the existing balance sheet of the county. What is 

so significant about that is inherent in the basic legal 

rights of banks to literally create credit money solely 

based on a multiple of their assets. 

Simply put, if a bank has $10 million in capital, 

banking laws allow it to create approximately $100 

million in credit loans. Thus a county that has at least 

$100 million in net assets (a typical county – many 

have far more) would be able to generate up to a 

maximum of $1 billion dollars in credit.** And it does 

not have to liquidate any assets to monetize its tax-

payers’ assets that have accrued over many decades. 

Contrast this with many governments that have re-

cently been selling off their assets, often at 10 cents 

on the dollar, just to get needed financial resources.

This topic of public banking and its use by coun-

ties to facilitate the eminent domain proceedings is 

described in greater detail at http://www.mainstreet-

matters.us/publicbanking. To download a single doc-

ument that combines the eminent domain elements 

described in Step 5, along with the public banking 

option covered under Step 6, go to http://www.main-

streetmatters.us/docs/No-more-foreclosures.pdf.

�   ADDITIONAL ACTIONS

The above steps are intended to provide action 

groups with a primer on what can be done at the 

county level to deal with foreclosures and more. It is 

therefore not exhaustive. The devil is in the details, 

and we recognize that individuals and groups wish-

ing to pursue these solutions will need further infor-

mation, resources and guidance. 

 The lending limits of any one county bank would 

be determined by the state banking regulator that 

grants them their charter. Most counties would not 

use more than a small fraction of their potential. 

In providing various credit programs to their com-

munity, their upper limit would probably never be 

approached, unlike private banks which frequently 

push their lending to the limits.
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ACTION PLAN SUMMARY

Step 1:  Local citizen groups convince their 

government officials that the system is broken 

and demand that they take action. 

Step 2: The county directs its sheriffs to dis-

continue enforcing eviction orders. This puts the 

mortgage holder’s right to evict on hold while the 

county waits for legal clarification from the fed-

eral and state governments.

Step 3: The county makes sure that proper, le-

gal notice is given to the homeowner facing fore-

closure by mandating that all foreclosure notices 

have to be processed by the county itself, rather 

than by the foreclosing financial institution. The 

foreclosing institution could be required to file a 

notice with the county, whose sheriffs deliver the 

notice in person to the property owner, guaran-

teeing that the property owner has been served 

notice by a neutral third party. 

Step 4: The county requires that the mortgage 

company file evidence of ownership. This can 

stop the process at the very beginning. Counties 

should also notify filers that the deliberate filing 

of fraudulent documents would not only subject 

the person filing the fraudulent documents to po-

tential criminal prosecution, but those who order 

them to file such documents. 

Step 5: The county can step in when a foreclo-

sure is imminent (which it would know if it follows 

steps 3 and 4) and instead of allowing the fore-

closure to proceed through the courts, it could 

initiate eminent domain proceedings to seize the 

mortgage. 

Step 6: The county obtains a bank charter 

from its state (something it legally can do in 

most states), and operates its bank as a DBA of 

the county. This provides the county with even 

more financial resources for eminent domain 

purchases, and also create a financing tool that 

would have much larger ramifications for the lo-

cal economy.
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Main Street Matters intends to provide such in-

formation at www.mainstreetmatters.us. Sign up to 

get on our mailing list and keep checking for further 

updates on this topic and others.

Good luck! Please let us know of your successes 

and help us share your experience with others. 
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