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EXECUTIVE SUMMARY

The United States Supreme Court guaranteed counsd to those of insufficient
means under the Sixth and Fourteenth amendments of the U.S. Conditution, while
regffirming the states respongbility to provide representation in Gideon v. Wainwright,
372 U.S. 335 (1963). Dexpite this, Nevada remains among the shrinking minority of
dates that ill rdy primarily on county funding to ensure its citizens conditutiond right
to assdance of counsd. The extent to which Nevada relies on county funding for
indigent defense services and the inadequacies of services it produces was extensvely
detaled in the joint U.S. Depatment of Justice and American Bar Association report
Indigent Defense Services in the State of Nevada: Findings and Recommendations
(December 2000). It was the professona opinion of the DOJABA team that the issues
rased throughout the date judified further sudy through county-by-county public
defender audits.

In March 2002, Clark County issued a Request for Proposd (RFP) to evauate
current practices and recommend dternaives for improving the efficient use of attorney
and gdaff in the Clak County Public Defender Office (CCPDO). Additiondly, the RFP
solicited proposals to study and recommend the best management structure to dlow
CCPDO to monitor its performance. After a competitive bid process, the National Legd
Aid & Defender Association (NLADA) was awarded the contract. NLADA is a nationd,
non-profit membership association dedicated to qudity legad representation for poor
people and has played a leadership role in the development of nationd Standards for
indigent defense functions and systems for decades.

During the week of July 8", 2002, an NLADA assessment team conducted one-
on-one interviews with CCPDO management, attorney supervisors, daff attorneys,
investigation management and doaff, legd support daff, and operations personnd.
NLADA dso reviewed numerous public defender case files, visted public defender
clients in the County Jal and conducted in-court observetions. Findly, NLADA
reviewed CCPDO assignment and disposition datistics, budget requests, job descriptions,
annud reports, and county policy/procedure manuals.

Chapter | (pages 1-7) of this report is an overview of indigent defense funding
from a national perspective and serves as an introduction to the current study. Chapter 2
(pages 8-12) explains the county’s crimind jugtice sysem in which the county’s indigent
defense system operates and detalls the organizationd structure and current practices of
the CCPDO.

Although the report identifies areas within the current management dtructure that
need improvement, the NLADA assessment team determined that the mgority of the
problems preventing the office from providing adequate representation in an effective
and cost-efficient manner were created in years past. The discusson of two of these
issues, related to organizationa culture and workload, are set gpart in Chapter 11l and IV
(pages 13-37) to underscore the seriousness of the issues and to emphasize the immediate
need to address these operationa deficiencies.

Our finding in Chapter 11l dates that the CCPDO has a longstanding ingtitutiona
culture that places a priority on attorney autonomy over the collective hedth of the
organization.  This has fodered organizationd isolaionism that limits accountability,
support and professional development of dtaff, and inhibits interactions between attorneys



in the office, between attorneys and support dtaff, between the organization and its dient
base, and between the organization and the nationa indigent defense community -- dl of
which has hindered the organization’ s ability to implement effective change.

Chapter 1V finds that CCPDO attorney casdloads are in serious breach of nationd
workload standards. The office has been higtoricdly understaffed and there is a serious
crigs in adult felony and misdemeanor representation.  Juvenile representation is beyond
the crigs point and requires immediate atention to avert conditutional chdlenges of
ineffective assdance of counsd. Since 1983, the juvenile facility has been staffed with
only two attorneys. The current Chief Public Defender added a third in 2002. From 1993
until 2001, the CCPDO juvenile new assgnments increased over 397% (from 576 to
2,867) without a single new atorney being added to hep with the workload. At the close
of 2001, CCPDO's juvenile attorneys were expected to handle more than seven times the
number of cases recommended by dandards promulgated by the American Bar
Associaion (ABA) and NLADA.

The report concludes that Clark County has many assets that can support positive
change, including, among other things, dedicated, taented CCPDO saff and leadership,
grong County leadership, an engaged community that desires good performance and
accountability, and competitive sdaries to recruit and retain qudified staff. However, no
management team or dructure will be able to inditute the performance-based
accountability sysem dedred by the County without a serious recommitment of
resources to CCPDO and some dgnificant changes. Chapter V (pages 38-74) details
NLADA recommendations needed to bring Clark County into compliance with nationd
indigent defense sandards. They include, among others, the following:

* Clak County must increase the number and type of CCPDO daff

positions,
* CCPDO should redefine its management structure;
* CCPDO mugt develop and implement a performance plan that includes

cler peformance quiddines and expectaions, traning and other
aoproprite  means for promoting daff development and consistent
processes for ng development needs as well as performance;

* CCPDO mugt develop training programs and opportunities for dl saff
and should consider creating a specidized training unit;

* CCPDO should create a separate appelate unit incorporating NLADA's
Sandards and Evaluation Design for Appellate Defender Offices,

* CCPDO should condder dternative methods of attorney assignment and
the compaosition of teams;

* The Chief Public Defender should immediatdy desgn and implement an
agency-wide communications plan;

* CCPDO mug begin active community outreech to promote postive
relations in the community-at-large and its client base; and,

* Clak County and the CCPDO should use nationd sandards and
guidelines when consdering the most gppropriate process for determining
finendd digihility.



Though Clark County policymakers must bdance other important demands on the
County’s resources, the Condtitution does not dlow for justice to be rationed to the poor
due to limited funding. The issues raised in this report serve to underscore the falure on
the part of the State of Nevada to adhere to the Gideon decison. Though Gideon vests
the responghility for funding indigent defense services with the state, the County must
continue to bear the brunt of providing adequate defender services until such time as the
State accepts its condtitutiona respongibilities.

The report’'s concluson (Chapter VI, page 75) recommends that Clark County work
in partnership with CCPDO management to address the problems facing the organization
that were created over the past decades but which continue to jeopardize the

congtitutiond rights of its people.
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Chapter |
I ntroduction

The Constitutional Right to Counsel in Criminal Cases

In the landmark case Alabama v. Powell, The United States Supreme Court set out the
bas ¢ fairness doctrine underlying the condtitutiond right to assstance of counsdl:

The right to be heard would be, in many cases, of little avail if it did not
comprehend the right to be heard by counsd. Even the intdligent and
educated layman has smdl and sometimes no kill in the science of law. If
charged with crime, he is incapable, generaly, of determining for himsdf
whether the indictment is good or bad. He is unfamiliar with the rules of
evidence. Left without the aid of counsd he may be put on trid without a
proper charge, and convicted upon incompetent evidence, or evidence
irrdevant to the issue or othewise inadmissble. He lacks both the kill
and knowledge adequately to prepare his defense, even though he have a
perfect one. He requires the guiding hand of counsd a every sep in the
proceedings againg him. Without it, though he be not guilty, he faces the
danger of conviction because he does not know how to establish his
innocence. [287 U.S. 45, 68-69 (1932)].

Unfortunately, the Powell decision applied only to death pendty cases. It would take
another 31 years before the Supreme Court ruled that States have a conditutiond
obligation under the Sixth and Fourteenth Amendments to the U.S. Conditution to
provide counsd to noncapitd indigent defendants, in Gideon v. Wainwright, 372 U.S.
335 (1963). In subsequent years, the right to counsd for defendants facing crimind
charges has been consstently extended to any case that may result in a potentia loss of

liberty.*
Indigent Defense Services in Nevada

Since the Supreme Court in Gideon v. Wainwright ordered the states to provide
indigent defense sarvices, 22 dates have undertaken to adminiser and fund indigent
defense sarvices a the date level, while another nine states now fund at leest haf of al
indigent defense cods.  One other date funds indigent defense services through a
combination of court fees and Sate money, bringing the total number of dates that take at
leest an equa share in funding the right to counsd to 32. Thus, Nevada is among the

! Gideon established the right to cunsel for indigent defendants facing felony trials. Subsequent cases
further extend that right to: direct appeals - Douglas v. California, 372 U.S. 353 (1963); custodia
interrogation - Miranda v. Arizona, 384 U.S. 436 (1966); juvenile proceedings resulting in confinement - In
Re Gault, 387 U.S. 1 (1967); critical stages of preliminary hearings - Coleman v. Alabama, 399 U.S. 1
(1970); misdemeanors involving possible imprisonment - Argersinger v. Hamlin, 407 U.S. 25 (1972); and
most recently, misdemeanorsinvolving a suspended sentence — Shelton v. Alabama, 535 U.S. 654 (2002).



drinking minority of daes that gill rdy primarily on county funding to ensure its
citizens conditutiona right to assstance of counsd (See Table 1-1, below).

Table1.1
50-State Comparison of Indigent Defense Funding Sour ce

I ndigent Defense Funding Sour ce
1. 100% State (22)
[0 2. court Fees and State (No County $) (1)
3. State > 50% (9)
[ 4. county > 50% (16)
5. 100% County (2)

County funding, which is primarily derived from property taxes, tends to congtrict in
inverse proportion to the demand for indigent defense services (i.e, a weskened locdl
economy  causes increases in - unemployment, worker flight, demands for other county
sarvices, and crime), producing ingability in funding and wide fluctuations in the qudity
of indigent defense

2 The extent to which Nevada relies on county funding for indigent defense services and the inadequacies
of services it produces was extensively detailed in the joint U.S. Departrrent of Justice and American Bar
Association report Indigent Defense Services in the State of Nevada: Findings and Recommendations
(December 2000) written and produced by The Spangenberg Group (report available at:
www.spangenberggroup.com/pub.html).  That report indicates that the State of Nevada contributes only
2.3% of al indigent defense funding statewide. Moreover, the report states: “Nevada ranks 40™ of the 43
sample states for indigent-defense-cost per capita. In fact, no other state in the sample that provides any




The inadequacy of indigent defense funding in Nevada became a primary focus of the
Nevada Supreme Court Task Force for the Study of Racid and Economic Bias in the
Justice System (Task Force)® After severd years of study, the Task Force issued a
report* in 1997 that found that there was inadequate financia support of public defender
offices throughout the date to ensure proper attorney, investigation and support daff;
adequate traning of indigent defense atorneys, and ealy contact with indigent
defendants,” among other findings

In the wake of the report, the Task Force formed an implementation committee to
sudy and advocate the best way to inditutiondize its recommendations, which induded:
increased funding for public defender offices to ensure effective assstance of counsd,
and edtablishment of a formd training program for new atorneys. This implementation
committee merged with another Nevada Supreme Court task force studying gender issues
in the judice sydfem to form the Implementation Committee for the Elimination of
Racid, Economic and Gender Bias in the Jugtice System (Implementation Committee).
The Implementation Committee received technicd assgtance under a joint grant from the
Department of Justice's Bureau of Justice Assstance and the American Bar Association’s
Bar Information Program to make recommendations for sustainable improvement to
indigent defense services®

The reaulting DOJABA findings and recommendations raise serious issues with
indigent defense services across the stae of Nevada, but in particular with the quality of
sarvices provided to those of insufficient means in Clak County (Las Vegas). Chief
among those concerns were: the low trid rate; the lack of qudification standards for new
atorneys handling serious indigent defense cases, poor appellate defender services, and
inadequate defender services provided in Didrict Courts using video-aragnments.

money for indigent defense services has a lower state cost-per-capitafigure ($0.30).” The report noted that
of the other 18 states that provide less than half of al indigent defense funding, nine (or 50%) fund
statewide appellate services for indigent defendants. Nevada has no such services (see page 26).

Mr. David J. Carroll, Director of Research & Evaluations for the National Legal Aid & Defender
Association and co-author of the present report was the Project Director for the DOJABA study while
working as a Senior Research Associate at The Spangenberg Group.

3 The Task Force was created in the winter of 1992-93 in response to a community movement alleging
disparate treatment of people of color and/or of insufficient means. Though the Task Force mandate
included study of a broad range of issues (including law enforcement and sentencing), much of the focus
centered on inadequate access to justice for adults and juveniles facing criminal charges.

* Recommendations of the Supreme Court Task Force for the Study of Racial and Economic Bias in the
Justice System (1997).

® “Early contact” was defined as within 24-48 hours.

®  The U.S. Department of Justice, Bureau of Justice Assistance (BJA) awarded the American Bar
Association, Bar Information Project (BIP) a two-year grant to expand its technical assistance capacities to
specifically help states with no statewide oversight of indigent defense services. BIP, a project of the
ABA'’s Standing Committee on Legal Aid and Indigent Defendants (SCLAID), provides limited technical
assistance at no cost to indigent defense systems across the country. (For more information, see:
www.abanet.org/legal services/sclaid/defender.html .)




Because of limited resources, the DOJABA grant did not dlow for the research team to
gpend more then a few days ondte in a sample number of Nevada counties
Consequently, no public defender office underwent a forma management or performance
audit. It was the professond opinion of the DOJABA team that the issues raised
throughout the doate judified further sudy through such county-by-county public
defender audits.”

The Current Sudy

In March 2002, Clark County issued a Request for Proposal (RFP) to evauate current
practices and recommend dternatives for improving the efficient use of atorney and daff
in the Clark County Public Defender Office (CCPDO). Additiondly, the RFP dicited
proposals to study and recommend the best management Structure to adlow CCPDO to
monitor its peformance. The RFP adso sought experts to determine appropriate
indigency standards based on a survey of comparable public defender offices.

After a competitive bid process, the Nationa Legd Aid & Defender Associatiorf was
awarded the contract. For decades, NLADA has played a leadership role in the
development of nationd standards for indigent defense functions and sysems® Nationd
dandards serve a number of important purposes. While NLADA's standards are nor:
binding on date or locd programs, they do serve as a modd for enacting jurisdiction:
gpecific gandards, many of which are binding and enforcesble by virtue of datutory
codification, promulgation of a State supreme court rule, adoptior/citation in a date
supreme court opinion, as a condition to receive dtate financia support, or adoption by a
date indigent defense oversight commisson or public defense agency. Such Standards

" Indigent Defense Servicesin the Sate of Nevada, pp. 83-84.

8 The National Legal Aid and Defender Association (NLADA) is a national, non-profit membership
association dedicated to quality legal representation for poor people. Founded in 1911 as the National
Alliance of Legal Aid Societies, NLADA has grown to include 2,300 public defender, assigned counsel and
civil legal services organizations -- representing more than 25,000 legal service and indigent defense
professionals across the country. In addition, more than 1,000 private attorneys, public defenders, dvil
legal services attorneys, social workers, clients and interested persons hold NLADA individual
memberships.

® Guidelines for Legal Defense Systems in the United States (National Study Commission on Defense
Services [staffed by NLADA; commissioned by the U.S. Department of Justice], 1976); The Ten Principles
of a Public Defense Delivery System (written by NLADA officials, adopted by ABA in February 2002,
published in U.S. Department of Justice Compendium of Standards for Indigent Defense Systems, infra
n.12) (http://www.abanet.org/legalservices/downloads/sclaid/10principles.pdf); Standards for the
Appointment and Performance of Counsel in Death Penalty Cases (NLADA, 1988; ABA, 1989), Defender
Training and Development Standards (NLADA, 1997); Performance Guidelines for Criminal Defense
Representation (NLADA, 1995); Guidelines for Negotiating and Awarding Contracts for Criminal Defense
Services (NLADA, 1984; ABA, 1985); Standards for the Administration of Assigned Counsel Systems
(NLADA, 1989); Standards and Evaluation Design for Appellate Defender Offices (NLADA, 1980);
Evaluation Design for Public Defender Offices (NLADA, 1977); and Indigent Defense Caseloads and
Common Sense: An Update (NLADA, 1994). Other related national standards: American Bar Association,
Standards for Criminal Justice, Providing Defense Services (3rd ed., 1992); American Bar Association,
Standards for Criminal Justice: Defense Function (3rd ed., 1993); Report on Courts, Chapter 13: The
Defense (National Advisory Commission on Criminal Justice Standards and Goals, 1973).




were gathered into the fird-ever Nationd Compendium of Standards for Indigent
Defense Systems by the U.S. Department of Justice, with NLADA assistance, in 2000.%°
Standards dlow objective measurement of an individud organization's mechanisms for
effectuating key regquirements of an indigent defense system, such as independence,
accountability, training, supervison, effective management, fiscd controls, and
competent representation.

In standards-based dte assessments, NLADA teams conduct an initid gSte vist to
gaher quantitative datigtics, meet with senior management about assessment gods and
objectives, and distribute staff surveys® David J. Carroll*? conducted such an initid site
vigt on May 22-23, 2002. Based on the results of the initid visit, NLADA put together a
dte assessment team condgting of NLADA daff representatives and members of the
American Council of Chief Defenders (ACCD).*®  Through the ACCD, NLADA has a
ganding commitment from numerous experienced nationd public defender leaders to
assg in dte assessments. ACCD members for the CCPDO study were chosen from
juridictions with smilar county-based indigent defense sructures, and/or possessing
specia expertise in areas of concerns raised by senior management.*

In addition to Mr. Carroll, the CCPDO gte team consisted of NLADA staff members
Jo-Ann Wallace'® and Catherine Clarke!® ACCD representatives Robert Boruchowitz, '’

10 www.0j p.usdoj .gov/indigentdef ense/compendi uny

1 NLADA utilizes a modified version of the Pieczenik Evaluation Design for Public Defender Offices,
which has been used since 1976 by NLADA and other organizations, such as the National Defender
Institute and the Criminal Courts Technical Assistance Project of the American University Justice
Programs Office. The process includes a 75-question survey disseminated to all staff. The results are
reported throughout this report. Survey form and overview isincluded as Appendix A.

12 David Carroll joined NLADA as Director of Research & Evaluations for the Defender Services
Department in January 2002. Since joining NLADA, Mr. Carroll was Project Director on a standards-based
assessment of indigent defense servicesin Venango County (Franklin), PA and co-authored areport for the
U.S. Department of Justice, National Institute of Justice on the impact of standards on indigent defense
services nationwide. For the past five and a half years, Mr. Carroll worked as a Senior Research Associate
for the Spangenberg Group (TSG) a national and international research and consulting firm specializing in
criminal justice reform. Mr. Carroll directed numerous projects on behalf of TSG, ncluding: a jail-
planning study for Pierce County (Tacoma) Washington; a study of indigent defense cost recovery efforts
in Jefferson and Fayette Counties, Kentucky (Louisville and Lexington); and a statewide assessment of
West Virginia's Public Defender ®rvices. Mr. Carroll also was chosen to provide on-site technical
assistance to statewide Task Forces in Illinois, Nevada, Alabama, and Vermont under the auspices of the
American Bar Association and the U.S. Department of Justice, Bureau of Justice Assistance.

13 ACCD is a section of NLADA composed of chief executives of indigent defense programs across the
country. ACCD is dedicated to supporting leaders of all types of indigent defense systems through the
open exchange of information and ideas.

14 Senior management felt that office supervision, appellate representation, juvenile representation and
training should be a particular focus of the study. Therefore, NLADA selected experts in those fields to
participate in the site assessment.

15 Jo-Ann Wallace is Vice President and Chief Counsel for Defender Operations of NLADA. From June
1994-February 2000 she was the Director of the Public Defender Service for the District of Columbia.

Before becoming the Director, she was the Deputy Chief of the Appellate Division. She previously served
the agency as the Coordinator of the Juvenile Services Program. Ms. Wallace has extensive experience as a



Susan Hendricks® David Meyer'® and Leonard Noisette?® augmented the NLADA site
assessment team.

lecturer on criminal justice topics. She has served as a visiting faculty member for Harvard Law School’s
Trial Advocacy Workshop and is a regular faculty member of the District of Columbia Criminal Practice
Institute, the District of Columbia Delinquency and Neglect Practice Institute, NLADA’s Appellate
Defender Training and L eadership and Management Training.

16 Catherine Clarke is the Director of the National Defender Leadership Institute (NDLI). NDLI is an
initiative of the NLADA that offers a series of innovative training programs for public defenders with the
goal of improving managerial and leadership skills. NDLI supports new leadership initiatives by defenders
who seek to build stronger community support, establish a national network of defender leaders, improve
communications strategies, and strengthen the role of defenders throughout state and local criminal justice
systems. From 1998 to 2002, Ms. Clarke was the Project Manager for the Harvard John F. Kennedy
School of Government’s Executive Session on Public Defense (ESPD) where she coordinated a national
group of academics and practitioners who met over athree-year term to identify waysto rethink the right to
counsel and improve public understanding of defenders' roles. Prior to her ESPD tenure, Ms. Clarke was a
criminal professor at Loyola University Law School and Georgetown Law School. Ms. Clarke has authored
countless articles on criminal justice issues.

17" Since 1978, Mr. Boruchowitz has been the Executive Director of The Defender Association, a private,
non-profit public defender agency providing representation to indigent defendantsin King County (Sezattle),
WA. In that capacity, Mr. Boruchowitz administers an office of approximately 130 staff, including 90
lawyers and a budget of approximately $9.8 million. He co-counseled the first King County "sexual
predator" commitment jury trial (1991), and appeal in state supreme court (1991-1993), and remand to
superior court (1993-1994). He also argued the case before the U.S. Supreme Court (Selig v. Young, 531
U.S. 250 (2001). As President of Washington Defender Association, Mr. Boruchowitz oversees a statewide
membership organization representing more than 700 lawyers and staff representing indigent people
accused of crimes.

18 Susan Hendricks is the Deputy Attorney-in-Charge, Criminal Defense Division of the New York Legal
Aid Society (New York City). For three years, Ms. Hendricks has supervised the day-to-day operations of
New York City’s largest public defender office, with an annual budget in excess of $60 million and a staff
of 715 attorneys and support staff. She has particular responsibility for attorney training, initiatives to
improve the quality of practice, community relations and relations with local and state government
agencies. Prior to her current appointment, Ms. Hendricks served as the Director of the Legal Aid Society’s
Specia Litigation Unit. In that capacity, she supervised an office that conducts civil rights and class action
litigation on behalf of indigent criminal defendants in federal and state courts, provides litigation support
and training to criminal defense attorneys on test case issues and handles criminal and civil appeals. Ms.
Hendricks also has extensive experience asa Senior Trial Attorney for LAS.

19 David Meyer is a nationally recognized expert in organizational management, who has served on the
Malcolm Baldrige National Quality Award Board of Examiners. Mr. Meyer currently is the Chief Deputy
Director for the Los Angeles County Department of Mental Health, after a more than twenty-year career
with the Los Angeles County Public Defender Office (LACPDO). From 1971 to 1993, Mr. Meyer served
in several capacities, including acting head of the organization, Chief Deputy, Head of the Mental Health
Division and Head of the Juvenile Unit. Mr. Meyer frequently lectures on organizational management and
has participated in several NLADA site assessments (most recently in Riverside County and San
Bernardino County, CA) in addition to private consulting services provided to defender organizations
nationwide.

20 |_eonard Noisette is the Executive Director of The Neighborhood Defender Services of Harlem (NDS) in
New York City. NDS isacommunity-based law office providing legal representation to residents of upper
Manhattan. Since 1990, NDS has been a model for innovative public defender services, including: law
office locations in the community; early intervention in cases; team representation; and extended services



During the week of July 8", the site team conducted one-on-one interviews with
CCPDO management, Team Chiefs, daff attorneys, invedigation management and daff,
legd support staff, and operations personnd. Roundtable discussons on best practices
were ds0 held with the Chief Public Defender and Assgtant Public Defender. NLADA
adso reviewed numerous public defender case files visted public defender clients under
the supervison of the County Jal and conducted in-court observations of araignment
cdendars, preiminay hearings, probation revocaion proceedings and juvenile
ddinquency hearings.  Findly, NLADA reviewed CCPDO assgnment and digpostion
datistics, budget requests, job descriptions, annud reports, and county policy/procedure
manuas

NLADA wishes to thank the representatives of the CCPDO we met with for the
forthrightness expressed during interviews.  Mr. Dde Ficklin, CCPDO Adminigration
Services Manager, is especidly recognized for responding to numerous requests for
budget and workload datistical data. As with any datistical inquiry, initid data requests
inevitably led to many follon-up data queries. Mr. Ficklin adways responded to our
requestsin aprofessiond, thorough and timely manner.

Findly, NLADA extends specid thanks to Mr. Marcus Cooper, Chief Public
Defender and Mr. Rdph Baker, Assgant Public Defender. Performance and
management audits aways bring with them a certain level of trepidation on the part of
those charged with overseeing an organization. Given the somewhat contentious history
of the office, and the charges levdled at the office’s performance in the padt, the potentia
for this audit to rase the levd of criticd examination of the leadership abilities of Mr.
Cooper and Mr. Baker was quite high. Despite this, Mr. Cooper and Mr. Baker
encouraged NLADA to shine a light on any and dl CCPDO policies, management
philosophies and office dructures, both past and present, with a sngle-minded
determination to improve the quaity and cod-effectiveness of defender sarvices.  This
attitude dlowed the NLADA team unredtricted access to daff, policy manuds, clients,
and case files A management philosophy that is based upon such open, honest and
critical examination is an important first step toward the desired improvement.

to help clients address long-standing needs (including civil representation and social service placement).
NDS also offers educational programs to young people and community groups to teach them life-skills that
help to minimize the likelihood of violence or arrest. NDS and the community defender model have been
featured in various best-practices publications by the U.S. Department of Justice, and are being replicated
in jurisdictions throughout the country.



Chapter |1
Structure and Practices of the Clark County Public Defender Office

Clark County is the fastest growing county in the United States®! covering 109,826
quare miles?? a the Southern tip of Nevada As satutorily required of any Nevada
County over 100,000 in population,?® Clark County established a public defender office
in July 1966 to provide primary savices to individuds facing crimind charges and
unable to afford counsel.?*

The Chief Public Defender in Clark County is agppointed by, and serves a the
plessure of, the county commissoners. The current Public Defender, Mr. Marcus
Cooper, was appointed in October 2001 from a pool of internal and externad CCPDO
candidates. The County initiated the extengve hiring process in the wake of the former
Chief Public Defender’s decision to step down. Mr. Cooper is the first new head of the
agency in 31 years, and only the fifth agency head in the organization’s 36-year history.

CCPDO represents indigent clients in Justice Courts, Didlrict Courts and the Nevada
Supreme Court.  Until July 2002, CCPDO aso independently contracted with the City of
Las Vegas to represent indigent clients facing charges in the city’s Municipd Court.
Each of these four courtsis briefly described below:

Jugtice Court & Municipa Court

The county courts of limited jurisdiction in Nevada are known as “Jugice Court.”
Justices of the Peace have jurisdiction over al misdemeanor cases®® aising within the
county’s borders, unless such cases occur in a city. NRS 5.010 requires every city in the
date to esablish a Municipa Court. These courts have “jurisdiction of al misdemeanors
committed in violation of the ordinances of their respective cities. (NRS 5.050)" Because
a large percentage of Clark County’s population is centered in the cities of Las Vegas,
Henderson, and Laughlin, more misdemeanor cases ae heard a the Municipd Court
level than in the Justice Courts.

21 The U.S. Census Bureau estimates Clark County’s population at 2,106,074 for 2001, up 5.4% from the
2000 census (1,998,257). From 1990 to 2000, the county experienced a 66.3% increase in population.
http://quickfacts.census.gov/qf d/states/32000.html .

22 |pid.
23 NRS 260.010

24 |n addition to the CCPDO, Clark County has established a secondary and tertiary manner for delivering
services in conflict of interest cases. The Office of the Special Public Defender is a separate public
defender organization that exclusively handles conflict death penalty cases, serious felony and murder
cases. Though NRS 7.125 sets an hourly rate of $75 for both in-court and out-of-court work for private
attorneys assigned to represent indigent clients, the majority of CCPDO conflict and/or overflow cases for
al other types of non-serious or non-murder cases are generally handled through a contract-for-services
system in which the elected District Judges directly oversee the contracts with attorneys practicing before
them. At the time of the DOJABA study, the District Court “administer[ed] 27 individual contracts with
private attorneys to provide representation n conflict cases at a flat fee of $2,700.00 month.” Indigent
Defense Services in the Sate of Nevada, pp. 13-14.

25 NRS4.370-3.



Justices of the Peace aso presde over a variety of other crimind matters, including
fdony and gross misdemeanor aragnments and preiminary hearings. In the rurd
jurisdictions of the state, Justices of the Reace dso may serve as Maders in certain early
gtages in juvenile proceedings. Despite this, a Justice of the Peace does not have to be an
attorney who is licensed and admitted to practice law in the courts of the sate -- though
NRS 4.010 requires Justices of the Peace to be lawyers in townships whose population is
100,000 or more in a County of 400,000 citizens or more. Thus, mog, but not al, Justices
of Peace are required to be attorneysin Clark County.

There are 55 Justice Courts throughout the state, 11 of which are within the borders of
Clark County (Laughlin Justice Court, which is daffed by the CCPDO, is located 99
miles from the downtown office). The counties assume the cost of adminigering the
Justice Courts.

Didrict Court

Digrict Courts comprise the second level of the judiciary. Besdes overseeing dl
fdony and gross misdemeanor trids, Didrict Judges hear gppedls arisng from Judice
and Municipad Courts. They dso have primary jurisdiction over dl juvenile and family
matters.  Didrict Judges are dected to specific courtrooms, cregting a decentrdization of
adminigrative powers.  The cogt of running the Didrict Courts is a dae function.
Slightly fewer than haf of al Didrict Judges preside in Clak County (33 of 71), thirteen
of who handle drictly crimind matters and thirteen of who handle drictly family court
matters. The Justice Courts are designated to feed cases into specific Digrict Courts. So,
for example, every case arisng out of Judice Court A or B will dways be bound over to
Didtrict Court #1, Justice Court C and D feed District Court #2, €tc.

Supreme Court
The Supreme Court of Nevada is the court of last resort. There is no intermediate

level appdlate court. Despite the workload burden this places on te Court, the creation
of an intermediate court requires a conditutionad amendment. Movements to amend the
conditution to dlow for an intermediaie court to date have faled. To ded with the
enormous workload, the Supreme Court created a fast-track apped system under Nevada
Rules of Appellate Procedure Rule 3C.2° Under the rules of the fast track system, appedls
are disposed of within 112 days.

26 Asnoted in the DOJABA report: “The Supreme Court screens fast-track appeal s based upon condensed
briefs, transcripts and records. Based on the screening, appeals will be summarily disposed of, scheduled
for afast track conference, or ordered to a full briefing calendar. During a fast-track conference, attorneys
appear before one justice or judicia officer to present arguments regarding whether the appeal should be
summarily disposed of or fully briefed. After the conference, the presiding justice or judicial officer will
recommend a disposition of the case to the entire Supreme Court or recommend that the case be fully
briefed (it is generally acknowledged that the recommendation becomes the decision of the court.) The
decision will be made solely upon review of the rough draft transcripts, fast track statement and response.
Currently, over 85% of all appeals are resolved through an order dismissing the appeal.” The fast-track
system handles over 80 percent of the newly filed criminal appeals (over 450 cases per month). (See pp.
15-16).



CCPDO Operations

As Chief Public Defender, Mr. Cooper sdected Mr. Raph Baker as his Asssant
Public Defender. In the current organizationd schematic, middle management reports
directly to Mr. Baker. Together, Cooper and Baker are responsible for administering the
second largest law firm in the state”’ with a staff of 69 attorneys, 14 investigators, 27
secretaria/records  clerks, and 16 other operations daff  (finance, management
information services (MIS), human resources, etc.). Despite the Sze of the law office, it
does not have a single socid worker or pardegd.?® The mgority of aff is housed on
two floors of a county building located in immediate proximity to the Didrict Court (less
than a block away). The building dso houses the County Law Library and the Office of
the Specia Public Defender, among others.

Adult Representation

The CCPDO practices what is known locdly as “team” representation.  Though each
team is made up of one team chief, five to eight trid atorneys, an invedigator, and a
legd secretary, the functioning of the office is not built upon a true team concept, as are
other team-based public defender offices across the country.?® So, for example, teams do
not share clients or work together in an established fashion on other members cases.
Smilaly, office location is not determined by team assignment. Attorneys on the same
“teeam” ae not centrdly located in an aea that would promote mentoring or other
collegid forms of assgance. In fact, offices of two atorneys from the same team may be
Stuated at opposite ends of the building and on two different floors.

In the context of CCPDO practices, the “team” nomenclaiure smply refers to the
digrict courtroom to which an atorney is assgned and the investigator the attorney can
request. Though each “team” is headed up by a “Team Chief,” the podtion does not
cary with it additiond responsibilities, such as supervision,*nor additiond pay. In fact,
a “Team Chief” caries a full-time equivdent casdoad, as would any atorney on the
team. The only additiona task of a Team Chief is to assign cases among the atorneys on
the team. The team chiefs report to the Asssant Public Defender. Seven of the “teams’
are dedicated to one of each of the seven digtrict court rooms and the corresponding
justice courtrooms. Thus, attorneys away's practice before the same judges.®*

27 The Clark County District Attorney’s officeis the largest.

28 One position (Appellate Legal Secretary) is classified for HR purposes as a “paralegal.” See Chapter V

for a further discussion of issues regarding CCPDO staffing positions that do not appear to match their job
classification.

2 More traditional “teams’ in the national sense are discussed at length in Chapter V:
“Recommendations.”

30 Some of the “Team Chiefs’ expressed the opinion that supervision of their team was part of their
responsibilities, though there was no common expectation among them of what tasks or obligations defined
the supervisory role. There is no specific job description for “Team Chief” defining supervisory
responsibilities.

31 NLADA was told that the District Attorney’s Office in Clark County also practices a similar “tracking”
approach, which mean defense attorneys always practice before the same district attorneys as well.
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There are two pecidty teams for adult representation (Capital Murder and Sexud
Assault). Attorneys on these teams ae assgned cases in a variety of courtrooms
(dependent on where the murder or sexud assault is aleged to have occurred) and
gengdly (at least in the case of the Capitad Murder team) try to have dl of ther offices in
close proximity.

As previoudy mentioned, until July 2002 the CCPDO aso handled indigent defense
representation for the Municipa Court in the City of Las Vegas. Five atorneys were
dedicated to handling dl indigent defense cases aidng in each of the five courtrooms
(one attorney was assigned to each courtroom). These attorneys operated out of a
saellite office in the Municipad Court building. The atorneys had the assstance of two
support gtaff, but had to request investigation services from the main office.

The invedtigation unit is located on the fourth floor, with dl investigators working out
of one large office space®? Though investigators are assigned to “teams” the lack of
proximity to their atorneys limits the efficencies generdly recognized as beneficid to a
“team” approach to defense representation.®® The investigation unit is supervised by Ms.
Naomi Conaway,>* who reports directly to the Assistant Public Defender. Technicaly,
the investigation unit is composed of 13 invedtigators, though specidization and other
duties have lessened the actud number of investigators who conduct fiddwork. For
ingtance, prior to Conaway’'s appointment, one investigator was exclusvely deployed as
the staff polygrapher. One more effectively functions as Saff interpreters.

Juvenile Representation

The Juvenile Team is housad in an office in the juvenile courthouse gpproximatdy
three miles from the main CCPDO office. The office has been traditiondly daffed with
just two attorneys, though a third attorney was added to the team under the direction of
Mr. Cooper. The Juvenile Team has two legd secretaries on-Ste, but as with the former
Municipa Court representation, investigation services must be requested from the main
office.

Appellate Representation

Unlike many dates that have separate units (or entire organizations) dedicated soldly
to representing indigent defendants on apped, CCPDO trid attorneys aso handle
appellate representation for the dlients they represented a trid.®® The office does have an
Appdlate Supervisor and one additional attorney to handle al new appdlae cases

32 The Chief Investigator does have private office space within the unit.

33 | egal secretaries and data entry clerks are similarly housed in large open office spaces on thefirst floor,
which are away from the attorney offices, again limiting the benefits of the team approach.

34 At the time of our site visit, Ms. Conaway had been the head of the unit for less than five months. Ms.
Conaway is a former Detroit police lieutenant with 25 years experience (15 as an administrator overseeing
both internal and external audits.) She is the first African-American woman to serve in a supervisory
position in the CCPDO’s history.

35 This practiceis customary throughout Nevada.
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assigned to the CCPDO in which the CCPDO did not represent the client at trial. There
IS an expectation that this gppdlate “unit” is to serve as a help desk to the other attorneys

preparing appeals.

Traning
The office has no formd training unit.

Other Support Staff

Mr. Dde Ficklin, Adminidrative Services Manager, oversees the rest of the office's
32 operations and support staff personnel and answers directly to the Chief Assgtant
Public Defender. It was somewhat difficult to undersand the basic operationd
organization for support daff. Many traditional non-attorney operations in other public
defender offices across the country (i.e, budget officer, human resources, etc.) are
divided up among severd pogtions in the CCPDO. For indance, three different
operations people (including Mr. Ficklin) are responsble for various parts of the budget.
Payroll and other smilar functions are also divided among two or more positions.

Beyond budgeting and human resources, Ficklin aso oversees both the CCPDO MIS
depatment and the lega secretaries/records clerk gtaff. At the time of our vist, CCPDO
was in the process of converting to a new case-tracking system that came on-line in
January 2003. In addition to overseeing the converson and operation of the new system,
the two-person MIS doaff is responsble for day-to-day maintenance of the office's
sarvers. They operate as a de facto help desk for any staff problems, whether hardware or
software rdated. Some attorneys in the office have come to rely on the MIS daff to
generate in-court Microsoft PowerPoint® and other court presentations.

There is another layer of mid-level managers who oversee the legd secretaries and
the records clerks, in addition to Ficklin.

Chief Public Defender

[
Assistant Public Defender

10 Team Chiefs Administrative Services M anager Chief Investigator
Capital Murder Sex Assault MIS Budget, HR Staff Staff Investigators
District Team #1 District Team #2 Support Staff
Supervisor
District Team #3 District Team #4
I I
Legal Secretaries Records Cl erks

District Team #5 District Team #6
District Team #7 Juvenile
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Chapter 111
Findings. Organizational Culture

Many of the CCPDO dgaff we interviewed wanted to discuss the public criticism
leveled @ the office by a voca contingent of the community, the depiction of the office's
low trid rate in the DOJABA report, and other policies and practices of the former Chief
Public Defender. While understanding the depth of fedings toward the former CCPDO
adminigration (both pro and con) and while appreciating the degree to which past
higories ill affect the current ddivery of indigent defense services in Clark County, it
would be ingppropriate for this report to focus on the past by offering up a gratuitous
aring of every issue raised during our dte vist regarding the prior management of the
office. Rather, theam isto help the organization build upon its present strengths.

Having sad tha, decisons of pat management have serioudy limited the
organization's current ability to provide effective and codt-efficient representation. The
discussion of two of these decisons, rdated to organizationd culture and workload, are
st gpart in this and the subsequent chapter to underscore the seriousness of the issues and
to emphasize the immediate need to address these operationd deficiencies.

Finding#1l: The CCPDO has a longstanding institutional culture that places a priority
on attorney autonomy over the collective health of the organization. This has fostered
organizational isolationism that limits accountability, support and professional
development of staff, and inhibits interactions between attorneys in the office, between
attorneys and support staff, between the organization and its client-base, and between the
organization and the national indigent defense community -- all of which has hindered
the organization’ s ability to change as circumstances dictate.

Much has been written nationdly about why teams “work”, but a generd summary of
the literature yidds the following explanations®® Firdt, teams bring together a variety of
complementary skills that no individud aone can possess. Second, the variety of sKills
and experience condituted by the team permits grester flexibility and a more rapid
response than individuas can achieve. Third, teams provide a socid dimension to work
that overcomes inherent bariers that exis when individuds separady perform smilar
tasks.®” Fourth, the sociad aspect of the team approach smply makes work more fun. In
this sense, the team approach becomes a form of reward and incentive, especidly in the
sressful work environment of indigent defense.

Rather than a unified law firm committed to providing effective and efficient services
in such a cooperdaive environment, CCPDO has evolved over its 36-year higory into 70
separate, individua law practices housed under a single roof. The degree to which the
CCPDO past management commitment to atorney autonomy has hindered the
professond development of the organization is detailed below.

36 See K atzenbach, J. and Smith, D., The Wisdom of Teams, Harvard Business School Press 1993.

37 One exampleis that teams ameliorate the negative aspects of personal competition within organizations.
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I solation of Attorneys from One Another

The emphass on atorney autonomy has produced an organization without an
effective performance plan or supervisory dructure, which in turn has resulted in
inadequate accountability. As the County, the CCPDO, and the casdoad in the crimind
courts grew over the past three decades, the management sructure and dyle in the
CCPDO remained the same. What may have worked in a smdler county with a smdler
crimina court caseload in the 1970's and 1980's is clearly inadequate in 200238

Though indigent defense organizations in smdl juridictions sometimes lack a
supervisory management level, public defender offices the sze of CCPDO generdly have
attorney supervisors dedicated soldy (or cose to excusvey) to monitoring and
improving the qudity and efficiency of atorney daff. Problems with the CCPDO's lack
of supervison can be grouped in two categories: 1) lack of training and support; and 2)
the failure to hold staff accountable for performance-related deficiencies.

Lack of Training & Support

A subgtantid number of daff reported being “thrown into” practice with no training
or support, and having to “figure out for mysdf” how to do motions, trids and gppedls,
elc. Some reported having to handle dgnificant fdony maiters under  such
circumstances®®  Such a lack of support leads to both the development of bad practices
and the inability to recognize poor performance when it occurs. For ingance, dthough
members of the assessment team discovered a troubling lack of pretrid motion practice,
many CCPDO gaff felt the motion practice was adequate.  Even among those who felt
they "probably should be filing more motions' but did not have enough time to do <o,

% The DOJABA report similarly cited the County crimina justice system’s practice of conducting

“business as usual” in the face of arapid population and criminal caseload growth as part of the explanation
for the low indigent defense trial rate: “The population growth has fostered a dynamic in which a large,
urban defense system has been created in what was relatively a small town in the not too distant past.

Older attorneys recounted the days when a member of the bar knew the vast majority of other attorneys.

Therefore, the familiarity of attorney relationships often seen only in small towns between prosecutors and
defenders has been historically transposed on the burgeoning county. Such relationships traditionally have
promoted settlements as opposed to trials.” (p. 61)

39 Because CCPDO's caseload is made up primarily of felonies, the consequences of no training are quite
severe. The DOJABA report also raised concern with attorneys handling serious cases for which they
were not qualified and for which they received no support or mentoring. (See pp 40-41). The
consequences of the training void are exacerbated by the County’s hiring restrictions. The large revenue
base affords the county the ability to pay competitive salaries to its employees. But to ensure fiscal

responsibility of taxpayer money, a county agency can only use an entry-level grade slot to fill the position.
Because the CCPDO caseload is not an “entry-level” caseload (i.e., there are few cases in which the
potential punishment involves little or no incarceration time), a potential conflict exists between the aims of
the county and the effective performance of the agency’s necessary duties. Though the grade slot may
attract some experienced attorneys from other jurisdictions, the requirement of designating all vacant
attorney positions as entry-level grade slots limits the ability of the defender office to hire attorneys
qualified to handle the bulk of the office’s work —i.e. felonies. Defender offices in other jurisdictions are
commonly able to hire experienced attorneys “laterally” into felony divisions, and to use rotations in
misdemeanor, juvenile delinquency, dependency, and civil commitment practices to give their new lawyers
experience and their veteran felony attorneys a change of pace.
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there was not (with some exceptions) a general sense of concern about this*® In short,
the ability of the attorney to forge his or her own practice has led to varying, ad
questionable, levels of qudity within the office.

The need to promote consstent, quality representation by indigent defense providers
has resulted in the establishment of numerous nationd standards** Most recently, in
February 2002, the American Bar Association (ABA) adopted a set of ten principles
which “conditute the fundamenta criteria to be met for a public defense ddivery system
to ddiver effective and efficdent, high qudity, ethicd, conflict-free representation to
accused persons who cannot afford to hire an attorney.”** The purpose of the Ten
Principles is to didill the exiging voluminous naiond dandards for indigent defense
systems (as opposed to individua attorney performance®) down to their most basic
dements, in a succinct form that busy officids and policymakers can readily review and
aoply. They were desgned to be a dating point for jurisdictions like Clark County
interested in the practica fundamentals of indigent defense system improvement.**

Leaving attorneys to fend for themsdves and potentidly leaving the fate of indigent
clients in the hands of unqudified atorneys is in direct violation of the ABA’'s Ten
Principles (as well as other standards). The sixth of the ABA’s Ten Principles provides
that:

Defense counsel’ s ability, training, and experience match the complexity
of the case. Counsdl should never be assigned a case that counsel lacks
the experience or training to handle competently, and counsel is obligated

40" To the extent that attorneys are filing motions, they appear largely to be around bail/release issues, or
evidentiary issues that arise in a trial context. Few lawyers file motions to suppress evidence on
constitutional grounds. Indeed, some admitted to having never filed such a motion, in as many as five
years of practice. The typical explanation was that the motions were not likely to be granted, with the
inference being that the filing of the motion would be a waste of time. One very dedicated and experienced
lawyer expressed embarrassment about his own use of this excuse to justify his minimal motion practice. It
should be emphasized here that the NLADA team members were genuinely impressed with the level of
commitment expressed by most of the CCPDO attorney staff and recognize that the bck of motions
practice does not indicate a conscious decision to forego valid litigative or appellate issues —though one
attorney said that the office was discouraged from motions practice under the former CCPDO
administration. Rather, this example demonstrates the extent to which the CCPDO staff lacks a broader
perspective to assessits own practice, and thusisfalling short of prevailing standards.

41 seefootnote 9 for list of national standards promulgated by NLADA.

“2 The Ten Principles of an Indigent Defense Systemis based on a paper by James Neuhard, State Appellate
Defender of Michigan and former NLADA President and H. Scott Wallace, NLADA Director of Defender
Legal Services, which was published in December 2000 in the Compendium of Standards for Indigent
Defense Systems (www.oj p.usdoj.gov/indigentdefense/compendiuny). Both versions are densely footnoted
with references to all national standards issued over the previous three decades providing relevant support
for the black-letter principles stated.

3 Requirements for individual attorney performance are comprehensively addressed in other NLADA and
ABA standards. See NLADA Performance Guidelines and ABA Defense Function Standards, supra note 9.

4 The Ten Principlesis attached as Appendix B.
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to refuse appointment if unable to provide ethical, high quality
representation.

This requirement derives from al atorneys ethicd obligations to accept only those
cases for which they know they have the knowledge and experience to offer zedous and
quality representation.*®> This Principle integrates this duty together with various systemic
interests — such as efficiency and the avoidance of atorney errors, reversas and retrids,
findings of ineffective assstance of counsd, wrongful convictions and/or executions, and
attendant malpractice lidbility — and restates it as an obligation of the indigent defense
system within which the attorney is engaged to provide legd representation services.

Typicdly, this requirement is implemented by dividing atorneys into classficaions
and asdgning cases according to &bility, which is determined through performance
evauations that look to, among other things, years and types of experience and training.
The classfications correspond to case categories that are set according to the level of
complexity of issues, the severity of charges and potentia punishments, and the degree of
legd sills generdly required. Attorneys can rise from one classfication to the next by
accumulating experience and training.

CCPDO has no such system by which to agppoint attorneys to cases. Moreover,
because the bulk of misdemeanor representation is handled a the municipd level by
private lawyers under contract to the City of Las Vegas, new dtorneys have limited
options for building ther skills on less serious matters (under the mentorship of more
qudified atorneys) before moving on to more serious matters as their skills develop.
Even when CCPDO provided representation in these cases, the Municipa Court divison
was for dl intents and purposes treated as a totaly separate unit in which attorneys did
not interact or receve supervison from more experienced dtorneys. The ability of
CCPDO to move to such a modd is serioudy hampered by the lack of supervison
generdly.*®

Attorney professond development is aso hampered by the lack of a unit or daff
s0lely devoted to training. The ninth of the ABA’s Ten Principles provides:

Defense counsel is provided with and required to attend continuing legal
education. Counsel and staff providing defense services should have
systematic and comprehensive training appropriate to their areas of
practice and at least equal to that received by prosecutors.

Standards requiring training ae typicaly cad, like the discusson of atorney
qudifications aove, in terms of both qudity of representation to clients and various
gysemic interests in maximizing efficiency and avoiding erors. Commentary to the ABA
Sandards for Providing Defense Services views atorney traning as, among other
benefits, a “codt-saving device’ because of the “cost of retrids based on trid errors by

%5 See, e.g., ABA Model Rules of Professional Conduct, Rule 1.1; ABA Defense Function, Standard 4-1.6(a);
NLADA Performance Guidelines, 1.3(a).

6 As noted in Chapter 11, “Team Chiefs’ do not uniformly perform any traditional supervisory function to
advance the skills of their team nor are they so required.
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defense counsd or on counsd’s ineffectiveness” The Preface to the NLADA Defender
Training and Development Sandards dates that qudity traning makes saff members
“more productive, efficient and effective”®’ In adopting the Ten Principles in 2002, the
ABA emphasized the particular importance of training with regard to indigent crimind
defense by endorsing, for the firgt time in any area of lega practice, a requirement of
mandatory continuing lega education.

Some of the most important training that any public defender receives is that provided
when ghe is just out of law school or a clerkship and is about to begin representing
clients. This traning idedly teaches the new atorney how to interview a client, the leve
of investigation, legad research and other preparation necessary for a competent defense,
trid tactics, rdlevant case law, and ethica obligations. It includes a thorough introduction
to the workings of the public defender’s office, the didtrict attorney’s office, the court
system, and the probation and sheriff’'s departments as well as any other corrections
components. And it makes use of role playing and other mock exercises, and videotapes
to record student work on required skills such as direct and cross-examination, and
interviews (or mock interviews) of clients, which are then played back and critiqued by a
more experienced attorney or supervisor.

As the dandards indicate, training should be a continud facet of a public defender
agency. Skills need to be refined and expanded, and knowledge needs to be updated as
laws change and practices in related fidds, such as forendcs, evolve. Thus, on-going
training is adways critical, but even more s0 where, as here, experienced attorneys never
recaved any initid “New Attorney” training and may need to re-learn <ills or unlearn
bad practices. Without training, attorneys are left to determine on their own wha
conditutes competent representation and will often fadl short of that mark. This is
especidly true when there are no practice guidelines in place and peformance is not
monitored on an on-going basis.

The daff is wdl aware of the training deficit and want the deficiency corrected.
CCPDO 4gaff surveys and interviews indicate that training is the number one daff need
and desre. One atorney wrote on their survey: “WE NEED TRAINING, TRAINING,
TRAINING.” Others echoed this sentiment: “Please get us training;” “There is not and
never has been any training.”

Failure to Hold Staff Accountable

The desire to emphasize individudism over cooperation has led to an environment in
which some attorneys raise issues over the qudity of representation afforded to “other
atorney’s clients’ -- as if the dams of a collesgue's ineffective assstance of counsd
was the sole respongbility of that atorney and had nothing to do with the overdl hedth
of the organization or their own practice.  The number of complaints we heard about the
quaity of representation, ranging from atorneys complete abdication of responghilities,
to disrespectful trestment of dlients, to benign neglect, are an indicatiion of the non
collegid amosphere that exists between certain atorneys in the office and underscores
the falure of the former adminidration to set performance standards, to create a
dructured review sysem, to discipling and ultimately to terminate saff who fal to
change poor peformance. Poor performance affects the entire daff. One atorney

47 www.nlada.org/Defender/Defender_Standards/Defender_Training_Standards.
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indicated: “Some people hate our clients and are here just for the money. | wish we could
eiminate them.” Similarly, one investigator dated: “Some people just come to work to
collect a paycheck, it seems like these people do not care about qudity. This atmosphere
demordizes those who do want to produce a good work quality.”

The lack of treditiond team dructures in the office increases the likelihood that
attorneys will insulate themselves from the bad practices around them. Whereas poor
performance in a team amosphere would reflect poorly on al of the 8-10 individuds
charged with overseeing a group of cases, and likely ingtigate action by on€'s peers to
improve the performance of the person in quedion, the current office structure dlows
attorneys to place their own interests (whether monetary or job-security) above the
protection of a clients right to counse. Moreover, the lawyers who are concerned with
others performance have traditiondly been cast as “trouble-makers’ or have become
“burned out” trying to push for change. This foders an office aimosphere where bad
peformance is acceptable.  Whatever types of “teams’ ae used, the lack of a
peformance plan that ddinestes clear supervisory responshilities is a mgor program
deficit.

The tenth of the ABA’s Ten Principles puts standards regarding the duties of
atorneys in individua cases in tems of the indigent defense sysem’s obligaion to
ensure that attorneys are monitored for compliance with such standards:

Defense counsedl is supervised and systematically reviewed for quality
and efficiency according to nationally and locally adopted standards.
The defender office (both professional and support staff), assigned
counsel, or contract defenders should be supervised and periodically
evaluated for competence and efficiency [dting the ABA’'s Defense
Function Sandards and NLADA’s Performance Guidelines for Criminal
Defense Representation).

Two offshoots of the higtoricd emphass on atorney autonomy are magor
impediments to CCPDO being adle to inditute such an effective performance review
sysgem. One, since atorneys have been permitted to establish their own “practices,” no
progranwide performance standards have ever been adopted. Second, the most likely
candidates to become forma supervisors, the Team Chiefs, have not been provided with
aclear mandate, authority, or the resources necessary to take on such responsibility.

While providing managers with clear expectations regarding their supervisory roles is
criticd, the ability of the office to inditute supervison is not merdy a métter of charging
the Team Chiefs with new respongbilities. Good supervison includes coaching and
mentoring, conducting periodic daff performance reviews, assessng individuads traning
and other resource needs, performing ornrgoing monitoring of quality of representation,
and conducting detigtica analyses of casdoads. Team Chiefs higoricaly have not been
sdected on the basis of their ability to perform these tasks, but rather as a reward for
good courtroom performance (in the best case scenario) or as a show of favoritism of the
pas CCPDO management (the view of many of the staff).*®  However, even assuming

48 A significant percentage of the staff expressed the view that some Team Chief appointments were made
for reasons other than aility and skill. This viewpoint is commonly accompanied by the complaint that
these same “favored” Team Chiefs under the old administration have used their position of limited
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that sdections were based on courtroom performance, outstanding trid skills do not
automaticaly trandate into outsanding supervisory skills. Such sills, however, can be
learned, if sufficient support is accompanied by the desire to do so.

Even if Team Chiefs were chosen on the bass of the supervisory sKills, the fact that
they ill currently carry full casdoads prevents the inditution of an effective supervison
program. It is impossble for any public defender supervisor to fulfill the obligations of
good management while carrying a full casdoad. In large, urban public defender systems
across the country, the burden of supervisory duties — induding conducting in-court
obsarvations, reviewing case files, discussing theories of the case, providing training, and
monitoring the overal work of the people they are charged with overseeing — cusomarily
alows supervisors to carry no casdoad of their own, or & mogt, avery limited one.

Isolation of Attorneys and Support Staff

The “individud law practice’ agpproach to indigent defense services in the CCPDO
has dso led to a sysemic undervauing of support staff. NLADA team members were
impressed with the dedication of support staff that often take direction from eight to ten
different bosses (in the case of legd secretaries), or 70 different bosses (as is the case
with the records daff and the appellate secretary). Although it is not uncommon for
support gaff in public defender offices to work with severa attorneys, the attorney-to-
support-gaff retio in the CCPDO exceeds national norms (as discussed more fully in the
ensuing chapter).  In addition, the mgority of support saff expressed the opinion that
attorneys act as though the support daff's other workload concerns are irrdevant
whenever an individud dtorney needs immediate attention. Importantly, the emphasis
on dtorney autonomy places an additional workload burden on support saff, increasing
inefficiencies and therefore costs to the County. For instance, attorneys are permitted to
take case files without signing them out, resulting in added workload demands on the
record clerk team that spends hours each day smply tracking down missng files
Ameazingly, over one full-time equivdlent daff person’'s time is spent each day smply
trying to track down case files from atorneys. This is a dgnificant amount of time,
which without a doubt, could be put to better use.*®

The physcd layout of the office further serves to undervaue the support saff and
create a tengon between them and the atorney Saff. Attorney mailboxes are centraly
located in the open area in which legad secretaries and records clerks work. Because
attorneys are not held accountable for their actions, support staff work is congantly
interrupted with attorneys chatting while checking their mail.

authority to reward friends with easy caseloads and punish troublemakers with more difficult caseloads,
including giving themselves easy caseloads. Not all Team Chiefs were viewed with the same distrust, and
indeed, the dedication of some of the Team Chiefs was impressive. Nevertheless, factual evidence supports
the concern of the staff. The DOJABA report states “...from 1995-2000, the nine team chiefs have
represented indigent defendants in 62 trials, or approximately one trial per Team Chief per year.” The
report also notes that 54.84% of these trials were for misdemeanor cases. (Seep. 62).

49 It is necessary for attorneys to have case files in their office during the life of a case and we are not
suggesting that attorneys check out files on a day-to-day basis. Rather, case files should be signed out of a
central filing system and be locatable at all times.

19



Findly, the management organization itsdf aso undervaues the support gaff. The
investigator supervisor and the support staff supervisor respond directly to the Assstant
Public Defender who functions more or less in the capacity that a Chief Trid Attorney
would in a more traditionadly structured public defender office® To the support Staff,
this crestes the perception that investigation and support Staff issues are not given the
same credence as attorney issues.  Given the autonomy afforded to the attorney saff, the
lack of access to upper management has fostered an environment in which few support
daff view themsdves as criticd and co-equa patners in the provison of effective
representation to indigent clients.

Staff survey responses indicate a wide gulf between the attorney and support dtaff at
the CCPDO. For example:

1. “The support staff and their needs have been stepped on for so long that
negativity permeetes everything;”

2. “The worg problem | see is the totd lack of respect and concern management
shows to the support staff;”

3. “The secretaries and support staff need to be teated with more respect and
dignity. They are adults, not children;”

4. *| love my job, but attorneys treat me poorly.”

5. “There is a whole caste system here. You know there is a different set of rules
for attorneys compared to support staff. On ‘payday Friday' the third floor
[attorney taff] is a ghost town. The lawyers leave early afternoon.... The
biggest problem is the morae of the support dtaff, but if you treat people like
garbage they are going to leave. | get pad good money, but | am leaving
because I'm treated so poorly.”

6. “Lawyers around here rarely answer the phone or return clients cdls. Only
the few good ones do. Many times | hear lawyers actudly ydling a their
clientson the phore....... Support saff end up looking out for the clients.”

| solation of Attorneys fromtheir Client Base

The decison of the former CCPDO management to retreat from the community rather
than engage in condructive didogue to bridge the differences between attorneys and
clients gives credence to the community’s number one charge agang the office namdy
that the CCPDO's obligation to the courts and the County higtorically has superceded the
organization's commitment to its dients.

The perception among the client population, gleaned from courtroom observation and
client interviews, is that the public defender office seeks to get clients to plead as quickly
as possible, regardless of whether they are guilty or of other needs and concerns the client
may have. Even dients who fet that their particular lavyer had fought hard on ther
behdf expressad this view. In some respects this lack of confidence is the plight of many
public defenders, but in a jurisdiction where plees ae sO uncommonly dominant a

0" The more traditional responsibilities of a Chief Defender, Assistant Defender and Chief Trial Attorney
are discussed in more depth in Chapter V: Recommendations. The point here is that Mr. Baker is viewed
by asignificant portion of the support staff as the de facto head of the attorneys and not of the entire staff.
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method of dispogtion, such a perception is more pronounced. Moreover, there are
aspects of the culture of the Clark County system that perpetuate and foster this distrust.

Among them is the courtroom role played by many of the public defenders.  The
extent to which judges fed entitted to question public defender dients while counsd Sts
quietly a the table was troubling. Equaly disturbing was that clients were ushered into
court, in shackles, left to fed, as one former client reported, "dl adone in the courtroom”
when his attorney failed to acknowledge his presence or confer with him.  Another client
reported public defenders approach clients and propose pleas without having first asked
any quesions about their cases. Stll other clients recount having to make their own
appealsto the court for release on their own recognizance.

Court observations during the Ste vist were consstent with such dlient remarks. The
NLADA team split up to conduct in-court observations of araignment and probation
revocation proceedings. Each NLADA team member, though in different courtrooms,
made smilar observations. At some point during each of the court dockets an indigent
defense dlient was seen advocating on his own behdf without his or her public defender
rasng an issue or advisng the client about the risks of such action. Team members
witnessed clients advocating for “time served” to be counted againg a community service
sentence, or for a lower bal, while ther atorneys sat idly a counsd table This
courtroom conduct was not universal, but common enough to fue the perception that the
public defender office is not providing adequate representation to its clients.

When the issue was raised with CCPDO attorneys, they noted smply that that is the
way the system works in Clark County. Their lack of apparent oncern likely reflects the
lack of adequate training and supervison regarding the basc ethicd requirements of
attorney performance under the ABA Defense Function Standards and the NLADA
Performance Guiddines for Crimina Defense Representation.

The CCPDO's isolaion from the community in the face of public criticism
concerning the services it provides is & odds with long-standing requirements of nationa
standards.®® Defender agencies nationdly are taking an incressingly broad view of these

®1 Standard 13.13 of the standards promulgated in 1973 by the Attorney General’s National Advisory
Commission on Criminal Justice Standards and Goals provides:

The public defender should be sensitive to all of the problems of his client community. He should
be particularly sensitive to the difficulty often experienced by the members of that community in
understanding hisrole. In response:
1. He should seek, by all possible and ethical means, to interpret the process of plea
negotiation and the public defender'srolein it to the client community.
2. He should, where possible, seek office locations that will not cause the public defender's
office to be excessively identified with the judicia and law enforcement components of the
criminal justice system, and should make every effort to have an office or offices within the
nei ghborhoods from which clients predominantly come.
3. He should be available to schools and organizations to educate members of the community
as to their rights and duties related to criminal justice. (Standard 13.13: Community
Relations).

Similarly, the Guidelines for Legal Defense Systems in the United States, promulgated in 1976 by the
National Study Commission on Defense Services, provide:

...Defense system attorneys should be especially sensitive to the image that they project to
clients...
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requirements for community outreach. Learning from other community-based approaches
to cimind judice (such as community policing, community prosecution, community
corrections, and community courts) that are helping to prevent crime and recidivism,
defender offices are expanding their focus on problem-solving and community defense.
Insteed of smply providing legd representation in a specific court action, many indigent
defense providers are recognizing that they have unique opportunities to hep clients ater
the behaviors that brought them in contact with the crimind jugtice sysem in the firg
place, through practices such as problemsolving representation, public policy advocacy,
and community outreech.

Problemsolving representation starts with assessment of any trestable needs or
problems of the client, such as substance abuse, menta illness, educationad or job-kill
deficits, and family dysfunction or abuse. Placements are then aranged in gppropriate
community-based programs, and the individudly talored package of community-based
interventions is advocated ether to the prosecutor in the context of plea negotiations, or
to the court in the context of pretrid diverson or a post-conviction sentencing plan.
Typicdly, a team congsing of an atorney, a socid worker and an investigator or
padega conducts this work. Examples include aranging counsdling services, assdting
with educationd or employment needs, accessng government assstance, or getting a
cvil lega assstance program to address problems which may stand as a barrier to
dabilizing the dient's life, such as an eviction, immigration issues, or the need for a
protective order againg domedtic violence. It was driking the limited knowledge the
CCPDO daff expressed during our interviews regarding avalable assstance programs
for clients

Successful public defender offices dso forge a bond with the community by acting as
therr voice in public policy matters, such as helping communities address issues like
racid profiling which disproportionately affect ther dients, or paticipaing in crimind
jusice coordinating councils, where dl crimind judice agencies come together to
address systemic needs and improvements.  Findly, public defenders esewhere in the
country routinely engage their communities through outreech programs.  Such initiatives
may include putting on public education programs on the function of the public defender,
“adopting” a public school in an impoverished neighborhood, or spesking with nontdient
groups to educate them about the communities of ther congtituency.’> CCPDO

The defense system's Director should educate the community about the purpose and
function of the defense system. He should develop and maintain relations with community
organizations to promote understanding of program operations and to assist in improving
defense services. He should include police, judges, prosecutors and corrections-personnel in
training programs. The defense system should make speakers available for school and
community organizations and should encourage media coverage and issue regular press
statements. Every defense system should have an official among whose responsibilities is
press liaison and should have a procedure by which media requests for information are
channeled to the appropriate official. (5.13 Role in the Community and the Criminal Justice

System).

52 At anational symposium on indigent defense convened by the U.S. Department of Justice in 2000, teams
of defenders, judges, prosecutors and elected officials from all 50 states brainstormed the most effective
types of community outreach. The final report of the symposium catalogues the 12 most common
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higtoricdly has chosen to take an antagonistic approach to community critics, rather than
employ these proven community-relations techniques to improve the system for dl.

Isolation From the National Indigent Defense Community

Indigent defense representation is not a set of datic skills that only need to be learned
once and applied uniformly thereafter. Indigent defense organizations must be poised to
ded with new devdopments ranging from substantive law and procedure, to  scientific
advancements like DNA tegting. Without an outsde perspective, an organization must
face these chdlenges based solely upon their own experiences. With an organization like
CCPDO, the limited experiences of the daff redtrict the potentid for improvement and
efficiency. Theresult is organizationd stagnation rather than adaptability.

Smilaly, leadership and management ae cognizable, evolving disciplines, which
dso involve ill sets that need to be mastered. NLADA and other nationa and state
organizations provide indigent defense practitioners with opportunities to develop and
enhance the knowledge and skills that are required to run defender programs
competently.>®  These resources and the advancement of communication technologies
make oconnecting with the greater indigent defense community much esser than in
decades past. The leadership of CCPDO mugt raise their horizons to anticipate change
rather than react to it or ignore it. Collegid discussons, or more forma mentorship
relationships can lead to the application of successful principles of other jurisdictions in
one's own organization. CCPDO has logt out on such relationships that could have
endbled a multitude of agency improvements and the mastering the essentid management
basi cs becauise of the determination of the prior management team to go it done >

recommendations. See National Symposium on Indigent Defense 2000: Redefining Leadership for Equal
Justice, http://www.0ojp.usdoj.gov/indigentdefense/symposium.pdf, at pp. 82-84.

53 \With the enhanced resources of the American Council of Chief Defenders (ACCD) and the National
Defender Leadership Institute (NDLI), NLADA has increased its ability to train new |leaders, strengthen the
skills of experienced leaders, and foster information-sharing and networks where defender leaders can
collectively address problems facing their profession.

>4 Since our visit, CCPDO has taken some first steps to improve their connection to the national indigent
defense community. Mr. Cooper attended the NLADA annual conference and ACCD meetings in
Milwaukee, WI in November 2002 and approved the participation of one of the staff attorneysin NDLI's
“Nuts & Bolts of Leadership” Conference that was held last spring. Similarly, Ms. Conaway attended an
intern training session on the invitation of Mr. Boruchowitz of the Defender Association in Seattle, WA.
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Chapter IV
FINDINGS: WORKLOAD

One of the lessons learned by the nationd indigent defense community over the years
is the importance of quantitative, datigticd data to inform policy-makers about the
quaity and codt-effectiveness of the services provided at taxpayers expense.  Without
independently verifiable data, policy makers (many of whom are not necessarily versed
in the conditutiordl, ethicd and practicd requirements of indigent defense
representation) are left to meke critical funding decisons based on  speculdtion,
unverifidble assertions, “gut fed,” or the competing budget demands of other agencies
within their jurisdiction.

CCPDO higoricdly has not been focused on collecting and disseminating uniform
and verifiable data regarding its operations. Many of the people we interviewed indicated
that they have crushing casdoads. Though some pointed to the low trid rates as proof of
their burgeoning casdoads, such anecdotd evidence is not a sufficient bass ether to
prove the point or manage a law office.  No one we interviewed was able to offer
quantitative data that proved to us that their workload deviated serioudy from nationdly
recognized casdoad sandards in any meaningful way. The lack of tha verification may
explan why the County Adminigration has not fully addressed casdoad concerns by
funding new daff pogtions

Congderable time was spent analyzing Clark County indigent defense data, both the
CCPDO's interna database and those numbers reported to the Legidative Committee as
required by NRS 260.075 in an effort to independently study the workload of CCPDO
saff.>> This chapter details those efforts and supports the following condusion:

5 Several issues hindered the CCPDO data analysis. First and foremost, there is a significant amount of
data in the CCPDO database that is simply incomplete, missing or entered in error. Much of thisis likely
due to incomplete file folder information being recorded by attorneys and/or keying errorsin dataentry. It
is additionally apparent that case files are held back by attorneys in some instances until a point in time
well after the disposition of the case. In these instances, the “date entered” field does not reflect the date of
assignment (in many instances delays of several years were noted) but rather the date the case was finally
entered in the system. Considerable time and attention was given to “cleaning” the data to accurately
reflect proper assignment and disposition dates based on cross-references to court docket numbers.

Another hindrance was the number of records that have been deleted or “destroyed” from the
database. Though back-up data was obtained, many of the data fields for these cases were missing. For
instance, “Charge Type® (Felony, Gross Misdemeanor, etc.) necessary to accurately tally cases by
classification had been stripped from the system. Thus a “look-up” reference table to cross reference
charge codes to charge types was created to get an accurate description of the CCPDO workload. Upon
completing this task, it was determined that any data recorded before 1992 was too damaged to be of any
use. It appears that in 1992 some corrective action was taken to update old data. Unfortunately, no cross-
reference was possible to correct whether these entries reflected new cases or old data, greatly inflating the
caseload numbers for 1992. Consequently, our data analysis looks at a nine-year window from calendar
year 1993 to 2001.

Third, the Conference of State Court Administrators and the National Center for State Courts
publication State Court Model Satistical Dictionary, 1989, instructs administrators to “[c]ount each
defendant and all charges involved in a single incident as a single case (page 19).” Our interview with Mr.
Ficklin confirmed that CCPDO caseload as reported to the Legislative Commission complies with this
definition, but our review of the database uncovered that this case definition was not maintained uniformly
in al instances. For example, Municipal Court cases are recorded on the database by “charge” rather than
“incidence,” overstating the workload of CCPDO misdemeanor representation. For our data analysis, the
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Finding#2: The CCPDO Attorney Caseloads Are In Serious Breach of Nationally
Recognized Workload Sandards. The Office Has Been Historically Understaffed And
There Is A Serious Crisis in Adult Felony and Misdemeanor Representation. Juvenile
Representation Is Beyond The Crisis Point And Requires Immediate Attention to Avert
Constitutional Challenges of | neffective Assistance of Counsel.

ABA Principle 10 dates “Defense counsd’s workload is controlled to permit the
rendering of quaity representation. Counsd’s workload, including appointed and other
work, should never be s0 large as to interfere with the rendering of quaity representation
or leed to the breach of ethicd obligations, and counsd is obligated to decline
appointments above such levels”

Regulating an attorney’s workload is perhaps the smplest, most common and direct
safeguard  agangt  overloaded public defense atorneys and  deficient  defense
representation for low-income people facing crimind charges. The Naiond Advisory
Commisson (NAC) on Crimind Justice Standards and Godls first developed numerical
casdload limits in 1973 under the auspices of the U.S. Depatment of Justice, which, with
dight modifications in some jurisdictions, have been widdy adopted and proven quite
durable in the intervening three decades®® NAC Standard 13.12 on Courts states:

The casdoad of a public defender attorney should not exceed the
following: felonies per atorney per yea: not more than 150;
misdemeanors (excluding traffic) per atorney per year: not more than 400;
juvenile court cases per atorney per year: not more than 200; Menta
Health Act cases per attorney per %/ear: not more than 200; and appeds per
atorney per year: not more than 25.>°

What this means is that an attorney who handles only felony cases should handle no
more than 150 such cases in a sngle year and nothing else. Other nationd standards
support the NAC numerica limitations on casdoad,®® induding the ABA’'s Ten

assumption was made that any single client appearing on the same day in Municipal Court to answer to
several separate charges should be counted as asingle case. While understanding that this may undercount
the misdemeanor numbers slightly (as in the case in which a client is charged with shoplifting from two
different stores on two different days), we believe this assumption more accurately reflects the
misdemeanor workload.

Finally, we “cleaned” the database of duplicate entries. This again lowers the workload numbers
from that reported previously to the Legislative Commission. Where appropriate, the caseload numbers
reported to the Legislative Commission as a comparison to NLADA'’s data analysis are contained in a
footnote.

% See Indigent Defense Caseloads and Common Sense: An Update (NLA DA, 1992), surveying state and
local replication and adaptation of the NAC caseload limits.

>’ National Advisory Commission on Criminal Justice Standards and Goals, Task Force on Courts, Courts
(Washington, D.C., 1973), p. 186.

%8 NSC, Guideline 5.1, 5.3; ABA, Standards 55.3; ABA Defense Function, Standard 41.3(e); NAC,

Standard 13.12; Contracting, Guidelines I11-6, 111-12; Assigned Counsel, Standards 4.1,4.1.2; ABA Counsel
for Private Parties, Standard 2.2 (B) (iv).

25



Principles indruction that casdoads should “under no circumstances exceed” these
numerical limits®

Adult Representation at District and Justice Courts

Chart 4-1 (below) shows the number of new felony cases assgned to the CCPDO
from 1993-2001:

Chart 4-1
CCPDO New Felony Assignments, 1993-2001
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%9 The NAC workload standards have been refined, but not supplanted, by a growing body of methodology
and experience in many jurisdictions for assessing “workload” rather than simply the number of cases, by
assigning different “weights’ to different types of cases, proceedings and dispositions. See Case Weighting
Systems: A Handbook for Budget Preparation (NLADA, 1985); Keeping Defender Workloads
Manageable, Bureau of Justice Assistance, U.S. Department of Justice, Indigent Defense Series #4
(Spangenberg Group, 2001) (www.ncjrs.org/pdffilesl/bja/185632.pdf).

Workload limits have been reinforced in recent years by a growing number of systemic challenges to
underfunded indigent defense systems, where courts do not wait for the conclusion of a case, but rule
before trial that a defender’s caseloads will inevitably preclude the furnishing of adequate defense
representation. See, e.g., State ex rel. Wolff v. Ruddy, 617 SW.2d 64 (Mo. 1981), cert. den. 454 U.S. 1142
(1982); Sate v. Robinson, 123 N.H. 665, 465 A.2d 1214 (1983) Corenevsky v. Superior Court, 36 Cd.3d
307, 682 P.2d 360 (1984); Sate v. Smith, 140 Ariz. 355, 681 P.2d 1374 (1984); Sate v. Hanger, 146 Ariz.
473, 706 P.2d 1240 (1985); People v. Knight, 194 Cal. App. 337, 239 Cal. Rptr. 413 (1987); State ex rel.
Stephan v. Smith, 242 Kan. 336, 747 P.2d 816 (1987); Luckey v. Harris, 860 F.2d 1012 (11th Cir. 1988),
cert den. 495 U.S. 957 (1989); Hatten v. State, 561 So.2d 562 (Fla. 1990); In re Order on Prosecution of
Criminal Appeals by the Tenth Judicial Circuit, 561 So.2d 1130 (Fla. 1990); State v. Lynch, 796 P.2d 1150
(Okla. 1990); Arnold v. Kemp, 306 Ark. 294, 813 SW.2d 770 (1991); City of Mount Vernon v. Weston, 68
Wash. App. 411, 844 P.2d 438 (1993); State v. Peart, 621 So.2d 780 (La 1993); Kennedy v. Carlson, 544
N.W.2d 1 (Minn. 1996). Many other cases have been resolved by way of settlement.
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Between 1993 and 2001, felony assgnments increased 50.71% (from 7,704 to
11,611).°°  During this time, the number of gaff atorneys dedicated to felony
representation increased at about the same rate (from 35 to 53, or 51.43%).5!

But a smilar increese in attorneys to maich increases in felony case assgnments is
not sufficient if the origind basdine of cases-per-attorney was in excess of the naiond
gandards. Chart 4-2 shows the number of new assgnments per felony atorney.
Attorneys handling fdony cases have been forced to handle a casdoad between 31% to
65% above the national casdoad standard of 150 cases (from 196 felony cases per
attorney in 1998 to 250 felony cases per attorney in 1996). This means that on average
over the nine-year period, CCPDO attorneys deviate from the national standard in excess
of 46%:

Chart 4-2
Felony Assignments Per Attorney
Clark County Public Defender Office (1993-2001)
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More importantly, smply dividing attorney numbers into new assgnments does not
give a complete depiction of an atorney’s workload. For ingstance, every attorney
handling felony cases dso may handle gross misdemeanor cases, county misdemeanor
cases dleged to have occur outsde of a cty limit, pod-disposition actions
(parole/probation revocation, modification of sentencing, etc.) and direct appeds®? Chart

60 Numbers reported to the Legislative Commission show a similar increase of 44.3%, though the felony
caseload numbers are dightly larger (from 8,259 in 1993 to 11,918 in 2001).

1 NLADA obtained historical staffing records from the CCPDO. To determine the number of attorneys
handling felony cases, NLADA subtracted attorneys specifically dedicated to administration, juvenile
representation, appellate representation, municipal misdemeanor representation or the murder team.

2 NLADA did not factor drug court numbers into the adult representation workload since a single CCPDO
attorney generally handles all drug court cases. Drug Court cases have increased from 584 in 1993 to 1,213
in 2001. There are currently no national defender casel oad standards for such specialized courts. However,
drug court cases may be considered as comparable to juvenile and mental health cases— both of which are
subject to annual caseload limits of 200 under the NAC standards — inasmuch as they are oriented toward
treatment and rehabilitation dispositions rather than mere charge processing, and they typically require far
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4-3 depicts the number of total cases per felony atorney -- not just felony cases. When
these other case types are accounted for in the attorneys casdload, the number of cases
expected to be handled by an individua atorney in a single year increases to nearly the
nationdly recognized standard for misdemeanor cases done, even though the largest
percentage of cases handled by attorneys are felonies. This means thaa CCPDO felony
attorneys are handling cases at more than double the recommended nationad casdload.

Chart 4-3
Total Assignments Per Felony Attorney
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Moreover, to determine accurate caseload-per-atorney numbers one must add the
totd number of new assgnments in a given year to the pending cases a the dart of the
same year before dividing the resulting sum by the tota number of CCPDO attorneys
working on that specific type of case. For ingtance, if an atorney is given 220 new
felony cases in a given year but can only digpose of 150, it leaves a baance of 70 cases
dill to be completed during the ensuing year. If in year two the same attorney is given
another 220 cases but can ill only adequatdly dispose of 150, the attorney will have 140
cases pending at the start of year three.

The cogt implications to the entire crimind judsice sysem of a growing backlog are
wide-ranging. If defense attorneys are unprepared to move forward on a case, court time
and resources for judges, bailiffs, court reporters, didrict attorneys, etc. are utilized
inefficiently.  Additiondly, as pending cases grow, atorneys may adopt a triage sysem
in which ther dtention is turned to whatever is the next court date on their caendar
without taking into account the circumgances of dl of their other clients When this
occurs, defendants may linger in jal pretriadl or be wrongly incarcerated podst-trid,
subgtantidly increasing corrections cods.  Conversdy, an attorney may opt to “cut

more court appearances than any other type of case, because of the court’s ongoing monitoring role during
the course of drug treatment. Also, drug court cases may be either misdemeanor (400-case NAC limit) or
felony (150-case NAC limit). Under any formulation, 1,213 cases is too many of any kind of case for a
single attorney to handle per year. This means that, on average, less than an hour and a half is spent on
each client assuming that the attorney spends 100% of her available time on cases (and none on such
important matters as training or professional development).
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corners’ to keep their casdoad manageable, again bringing into question the adequacy of
the representation afforded to the poor, and raisng the prospect of costly ineffective-
assstance-of-counsd clams and wrongful convictions. The loss of trugt in the system
has tangible impacts on systemic costs and efficiencies in tha jurors and witnesses
become reluctant to come forward. Moreover, as we have seen in the Nevada history
leading to this sudy, public confidence in the integrity of the system is los when the
community perceives that inadequate representation crestes a System that metes out
justice differently to the rich and the poor.

Quantifying CCPDO’'s exact number of pending cases is difficult, because of two
factors. Fird, CCPDO does not adminidratively close cases in which the client faled to
gppear in court and for which a bench warrant was issued after 30, 60 or 90 days as is
commonly practiced in many public defender offices nationdly.®®  Secondly, the growing
pending casdoad may be somewhat reflective of poor record keeping. It is possible that
some percentage of the pending cases have indeed been disposed but that the case file has
not been returned to the records clerks.

Sgnificantly, in no gngle year snce 1993 has the CCPDO disposed of as many
felony cases as it was assigned.® Such a ratio between opened and closed cases produces
a pending casdoad that grows exponentidly with each passng year (as depicted in Chart
4-4).

Chart 4-4
Historical Analysisof Adult Felony Pending Caseload
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% This fact does not affect the workload-per-attorney numbers of CCPDO since jurisdictions that do
administratively close such cases also count the return of clients on bench warrants as new cases.

% As one would expect, the number of gross misdemeanors and Justice Court misdemeanors assigned
generally equals the number of similar cases disposed in the same year, since these cases, being less
serious, generally require less attorney time per case. Interestingly enough, murder cases are not
developing a backlog despite the complex nature of the work. In yearsin which murder assignments are
relatively low, the murder dispositions handled by the murder team are greater, in effect, catching up on the
backlog.
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The riging tide of pending cases could be even more serious than depicted above. The
table above assumes a zero baance of pending cases in year one (1993) when in fact
there surely were pending cases at the start of hat year. In fact, in every year snce the
Legidative Commisson began requiring data reporting (1979), the totd number of new
fdony case assgnments has exceeded the number of felony cases disposed for the same
year. Between 1979 and 2001, new assignments increased at an average rate of 6.7%
from year to year while dispositions increased a a 6.6% rate from year to year. Pending
casal oads subsequently increased at an average rate of 9.0% over the same time period.

What this means is that as assgnments increased 320% (from 2,963 in 1979 to 11,918
in 2001), dispostions increased only 296% (from 2,723 to 10,793) creating a pending
felony casdoad that has grown by 550% (from 1,983 to 12,895). As reported to the
Legidaive Commisson, CCPDO is currertly facing a pending casdoad that is greater
than the number of new cases assgned in any given year (2001 new assgnments =
11,918; Pending cases at the close of the year = 12,895.) Because the numbers reported
to the Legidaive Commisson cannot be verifiably supported, Chart 4-5 is provided for
speculative purposes only. It does not depict the actual pending casdload, but rather the
looming impact that the County will have to ded with a some point in time when the
system collgpses under its own weight.

Chart 4-5: Historical Analysis of Adult Felony Pending Caseload
Based Upon Numbers Reported to the L egislative Commission
14,000 Clark County Public Defender Office (1979-2001)
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It is sfe to date that there is some level of pending cases that is growing. Whereas
attorneys representing adults at justice and didtrict courts are dready in breach of nationd
cadload standards, the addition of a pending casdoad into the mix makes that Stuation
even direr. The NAC dandards have been in place since 1973, yet a no time in the
CCPDO's higtory has the county properly funded the office to meet those standards.
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Juvenile Representation

Since 1983, the juvenile facility has been staffed with only two atorneys. Mr. Cooper
added a third in 2002. From 1993 until 2001, the CCPDO juvenile new assgnments
increased over 397% (from 576 to 2,867) without a single new attorney being added to
help with the workload. This is despite the fact that in 1993, the juvenile team was
dready dightly above the nationa sandard for juvenile cases (200) that an attorney
should handle based on new assgnments done (in that year two attorneys divided 576
new assgnments — an average of 288 cases per attorney, or 44% above the national
standard). Chart 4-6 depicts the number of juvenile assgnments per atorney. At the
close of 2001, CCPDO's juvenile attorneys were expected to handle more than seven
times the number of cases recommended by the NAC standards (as depicted below).®®

Chart 4-6
Historical Workload Analysis of Attorneys Representing Juveniles
Clark County Public Defender Office (1993-2001)
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Whereas the pending casdoad in adult feony representation may indicate that some
teams have attempted to maintain quaity controls by extending the time to dispostion on
the average case, there is no comparable pending casdoad in juvenile representation. In
fact, in three years the number of digpostions outnumbered new juvenile assgnments
(1996, 1997 and 2001). In two other years (1995 and 1999) the number of new
assgnments was marginaly above the number of juvenile cases disposed (two and seven
respectively).

Based on these numbers, one would expect that the average length of time spent on
any one juvenile case must be decreasing over time. A check on the average length of

8 According to the legislative Commission reports, juvenile attorneys were in excess of national workload
standard by more than ten times.
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time between assgnment and disposition based on the “date entered” and “date disposed”
data fidd on dl closed cases assgned in a given year was conducted to determine this.
Chart 4-7 shows the average number of days from assgnment to digpostion of juvenile
cases. As anticipated, there has been a steady decrease in length of time to disposition on
juvenile cases.

Chart 4-7
Length of Time from Assignment to Disposition of Juvenile Cases
Clark County Public Defender Office, 1993-2001
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Chart 4-7 does not show a system that has increasingly become more efficient. Even
with the third atorney added under Mr. Cooper’s direction, the casdoad per attorney
handling juvenile matters is gill more than 950 cases per year (or 375% above the
nationa dandards). This means that each child is given less than two hours of atorney
time per cae®® When combined with these extraordinarily high casdoad numbers, what

% This calculation is based on an attorney work year of 1,864 hours. It is necessary for any workload
analysis to establish some baseline for a work year. For non-exempt employees who are compensated for
each hour worked, the establishment of a baseline work year is quite simple. If an employee is paid to
work a 35-hour workweek, the baseline work year is 1,820 hours (or 35 hours times 52 weeks). For exempt
employees who are paid to fulfill the parameters of their job regardless of hours worked, the establishment
of awork year is more problematic. An exempt employee may work 25 hours one week, and 55 hours the
next. NLADA uses a 40-hour workweek for exempt employees for two reasons. First, a 40-hour work
week has become the maximum workweek standard used by other national agencies for determining
workload capacities of criminal justice exempt employees (See: National Center for State Courts, Updated
Judicial Weighted Caseload Model, November 1999; The American Prosecutors Research Institute,
Tennessee District Attorneys General Weighted Caseload Study, April 1999; U.S Department of Justice,
Office of Juvenile Justice and Delinquency Programs, Workload Measurement for Juvenile Justice System
Personnel: Practice and Needs, November 1999); The Spangenberg Group, Tennessee Public Defender
Case-Weighting Study; April 1999.) Second, discussions with Mr. Don Fisk and Mr. Arthur Young of the
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Chart 4-7 shows is that as the number of cases increased, attorneys have less and less
time to gpend on anything other than determining how to dispose of the case. The dte
vigt confirmed what the datigtics indicate: the attorneys work in this unit of the CCPDO
is not about representing children; it is about processing cases.®’

At-risk juveniles require specid atention from public defenders if there is hope to
change behavior and prevent escaating behavioral problems that increase the risk that
they will eventudly be brought into the adult crimind justice sysem in later years. These
ae commonly children who have been neglected by parents and the range of other
support  structures that normaly channd  children in gppropriate condructive directions.
When they are brought to Family Court and given a public defender who has no time for
them other than to digpose of the case as quickly as possible, the message of neglect and
vadudessness continues, and the risk of not only recidiviam, but of escdation of
misconduct, incresses.  Recognizing this, other public defender offices have eevaed the
priority of juvenile representation and established specid divisons not only to promote
assessment and  placement of juveniles in  gopropriate community-based  service
programs, but also to train and collaborate with others in the sg/stem to support the same
godls, such asjail officids, judges, prosecutors and policy makers®® .

There was no other aspect of the dte vigt tha was more troubling than the
obsarvations in the area of juvenile representation. In In Re Gault in 1967, the United
Staes Supreme Court held that juveniles are entitled to essentiadly the same type of
representation in deinquency proceedings that adults charged in crimind cases should
recave. The standard of representation outlined in Gault has been fleshed out over the
intervening decades in 19 volumes of Juvenile Justice Standards promulgated by the
ABA Inditute of Judicid Adminisration.®® Measured against any standard, the services
provided by the CCPDO to young people are inadequate.

U.S. Department of Labor, Bureau of Labor Statistics suggest that using a 40-hour work week for
measuring workload of other local and state government exempt employees is the best method of
approximating staffing needs.

Working 52 weeks per year at 40 hours per week results in a base work year of 2,080 hours.
Subtracting 12 national holidays (12 days x 8 hours = 96 hours) and three weeks vacation (15 days x 8
hours = 80 hours) from the base year equals 1,864 available attorney hours per year. Thus, if each of the
three attorneys handles 955 cases (2,867 cases divided by 3 attorneys = 955 cases per attorney), on
average, 1.96 hours of attorney time would be spent on each juvenile case (1,864 hours divided by 955
hours = 1.96 hours per case, or 1 hour and 58 minutes). As bad as these figures appear, the reality may, in
fact, be far worse. We have not factored in sick time or time required to attend Continual Legal Education
training (or other types of professional development). Our calculation also assumes that every available
attorney hour is used productively working on a case.

87 Watching young people file in and out of the court in such numbers that the attorneys barely had time to
speak to clients conveyed powerfully the significant gap between reality in the CCPDO juvenile unit and
all national benchmarks for attorney performance in juvenile justice systems. See generally Compendium
of Standards for Indigent Defense Systems (Office of Justice Programs, U.S. Department of Justice, 2000),
Vol. V, Standards for Juvenile Justice Defense.

%8 See Juvenile Sentencing Advocacy Project, Miami/Dade County, Florida (proposal for this and other
successful federal Byrne grants on-line at www.nlada.org/Defender/DefenderFunding/Successful). See
also Y outh Advocacy Project, Roxbury, MA (www.nlada.org/News/NLADA_News/1005694565.43).

89 See key provisions relating to juvenile defense, indexed in Compendium of Standards for Indigent
Defense Systems, VolumeV, supra note 2.
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Charges are sdddom invedtigated.  Indeed there are no invedtigators in the juvenile
fadlity. If an atorney wishes invedigdion in a juvenle case, he or she mugt file a
poecid request for invedtigative services with the main CCPDO office.  Mations are
rardly filed or litigated. If legd issues are rased a dl, they are done ordly in court.
Although the new judge presding over juvenile matters has specificdly requested the
CCPDO attorneys to file written motions and has encouraged them to litigate legd issues,
the attorneys smply do not have the time to make thisaregular part of their practice.

There is no time to deveop professond dient rdations. The firg contact a young
person may have with the office is with the part-time intake worker. In most defender
offices this initid interview has severd gods beginning the process of edablishing a
rlationship of trust to facilitate the legd representation; explaining the basic functioning
of the judice sysem and wha the next step in the process will be collecting socid
information about the dient and his or her family; and obtaning information about the
charges. The nterviews observed by a member of the NLADA team lasted under five
minutes

It is not uncommon in many juridictions to find low trid rates in juvenile cases and
an emphass on digpogtions, but there is generdly a corresponding emphasis on
condructive dternative dispodtions, through rehabilitation, socid work oaff and
educationa and socia services. But in the CCPDO, neither incressed socid work staff
nor atorney time spent on locating agppropricie services nor developing dispodtion
dternatives accompanies the emphass on dispodtions.  Smilaly, in many public
defender offices, juvenile transfer or waver hearings, because of thelr serious potentia
consequences, are regarded as second only in importance to desth penaty proceedings.
Saff understands that the decison to treet a juvenile as an adult can mean the difference
between a short time in a detention facility and a longer time in prison. It can mean the
difference between receving educationd and other rehabilitetive services or a purdy
punitive sentence; between an opportunity for becoming a productive member of society
or becoming the victim of sexud abuse while incarcerated with adults CCPDO daff
acknowledged that athough they conduct numerous transfer hearings throughout the
year, they do not have the time or resources to adequately prepare for them.

The inadequacy of resources in the juvenile unit is not limited to insufficient
personnel. The unit does not have basc technology necessary to support a law office.
Case management in the office is accomplished by inefficient, outdaied manud
procedures (forms filled out by hand, or a typewriter in some indances) because the
office has neither the computer equipment or MIS support to incorporate more efficient,
computer-based tracking sysems. Incredibly, a the time of the dte vist, the unit had no
photocopier. This meant there were two options for making the numerous copies of
documents required dally. Staff could use the copier function on the fax machine, which
results in substandard, barely legible copies, or travel some disance to the Didrict
Attorney’s office to request permisson to use ther machine — a request that is,
reportedly, denied with increasing frequency. "

0 1t was reported to NLADA team members that a copier was secured for the juvenile office since our
visit.



One impressve pat of CCPDO juvenile operations was the dedication and
professondism of the daff. Despite laboring under onerous casdoads with insufficient
support, the overriding desire repeatedly expressed by both attorney and non-legd dtaff
was to be able to serve ther young clients and the public competently and professondly.
The daff of the juvenile office readily acknowledged the shortcomings of their practice.
In sum, the inadequate services appear to be due not to a lack of desire but to a lack of
resources.

Municipal Misdemeanor Representation
Although the focus of this report is indigent defense representation under the

County’s jurisdiction, the representation higtoricadly afforded to indigent defendants in
Municipa Court has a potentia impact on the workload in District Court.”*  Until July of

" Similarly, NLADA was not contracted to study the entire Clark County indigent defense system.
Consequently, NLADA representatives did not interview District Court Judges or the Court Administrator
regarding the contract conflict system. However, it should be noted that the contract system depicted in the
DOJABA report, and confirmed through site visit interviews with CCPDO management and staff, violates
numerous national standards. Fixed annual contract rates for an unlimited amount of cases, or flat rates per
case, create a conflict of interest between attorney and client, in violation of the Guidelines for Negotiating
and Awarding Governmental Contracts for Criminal Defense Services
(www.nlada.org/Defender/DefenderStandards/Negotiating And Awarding_|D_Contracts), written by
NLADA and adopted by the ABA in 1985. Guideline 111-13, entitled "Conflicts of Interest," prohibits
contracts under which payment of expenses for necessary services such as investigations, expert witnesses,
and transcripts would "decrease the Contractor's income or compensation to attorneys or other personnel,”
because this situation creates a conflict of interest between attorney and client. The same guideline
addresses contracts that simply provide low compensation to attorneys, thereby giving attorneys an
incentive to minimize the amount of work performed or "to waive a client's rights for reasons not related to
the client's best interests.”

For these reasons, all national standards, as summarized in the ABA’s Ten Principles (Chapter 1ll,
supra) direct that: "Contracts with private attorneys for public defense services should never be let
primarily on the basis of cost; they should specify performance requirements and the anticipated workload,
provide an overflow or funding mechanism for excess, unusual or complex cases, and separately fund
expert, investigative and other litigation support services" (Principle 8).

Standards also prohibit indigent defense contracts being directly engaged or overseen by the judiciary.
Thefirst of the ABA's Ten Principles of aPublic Defense Delivery System requires that:

The public defense function, including the selection, funding, and payment of defense
counsel, is independent. The public defense function should be independent from political
influence and subject to judicial supervision only in the same manner and to the same extent
as retained counsel. To safeguard independence and to promote efficiency and quality of
services, a nonpartisan board should oversee defender, assigned counsel, or contract systems.
Removing oversight from the judiciary ensures judicial independence from undue political
pressures and is an important means of furthering the independence of public defense.

To effectuate the requirements of standards regarding indigent defense contracting, the U.S
Department of Justice funded the preparation of a Model Contract for Public Defense Services by NLADA
and the Criminal Courts Technical Assistance Project, "to help counties and states interested in contracting
for indigent defense services identify and address issues regarding cost, accountability, workload, and
quality of services" (see Bureau of Justice Assistance Bulletin,
http://www.ncjrs.org/pdffilesl/bja/185780.pdf, at p. 4). Mr. Boruchowitz, consultant on the Clark Gounty
assessment, is one of the model contract’s primary authors. A hard copy is attached as Appendix C. An
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2002, the CCPDO contracted with the City of Las Vegas to provide representation in its
Municipd Court. Chat 4-8 (below) depicts the average number of misdemeanor
assgnments per Municipa Court defender over time. In 1994, CCPDO represerted
Municipa Court clients in 1,293 cases, covered by just two attorneys (or 642 cases per
attorney). This exceeded the nationd workload standard by over 68%. By 2001,
atorneys handling municipad misdemeanor cases were in excess of the nationd workload
standard (400) by over 247% (each of five attorneys handle over 988 misdemeanor cases

apiece).

Chart 4-8
Historical Workload Analysis of Attorneys Representing Adults
at City Misdemeanor Court
Clark County Public Defender Office (1994-2001)
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As is true with juvenile representation, the sheer numbers of cases done indicae
serious deficiencies in the qudity of the sarvices rendered under this plan. Although
ingppropriate misdemeanor convictions or sentences may not generdly result in lengthy
incarceration, the life consequences of convictions can be severe, including job loss,
family breskup, substance abuse and deportation — al factors that tend to foder
recidivism. By inveding in defender sarvices for clients a the “entry” end of a crimind
career, whether facing misdemeanor or juvenile charges, jurisdictions may be adle to
retard the rate of more serious crimes, and te consequent costs for indigent defense and
the res of the sysem. By investing up front, in not only more daff but dso particular
types of daff, such as socid workers, the cost of running a crimina justice system at the
back end can be reduced.

In a related vein, atention must be cdled to the U.S. Supreme Court’'s decison in
May of 2002 dgnificantly expanding the conditutiond right to counsd in misdemeanor

electronic version of the model contract is available on-line a:
www.hlada.org/DM §/Documents/1015619283.17/Full %20volume.doc.
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cases. In Alabama v. Shelton,’? the Court mandated that governments must provide
counsd to not only those indigent defendants who are sentenced to any term of
incarceration, but to defendants who receive probationary or suspended sentences which
are ubsequently converted into incarceration by virtue of a technicad violation of the
terms of the probation or suspended sentences. Nationdly, this is a very dgnificant
number of cases, more than 4 million offenders recelve probation or a suspended
sentence, and of these, 13%, or some 600,000, are subsequently incarcerated for violating
their conditions.”® Though the Court noted that 34 tates were dready in compliance with
its ruling by virtue of providing a satutory right to counsd in such cases, Nevada is not
one of them.” Thus Nevada faces not only the prospect of significant increases in
misdemeanor casdoads, but because of its falure to act Sautorily earlier, the possbility
of ggnificant and codly collaerd litigation over Shelton retroactivity issues (such as
habeas corpus petitions by incarcerated misdemeanants, motions to strike convictions as
priors for sentencing purposes, and appedls and other actions to overturn, vacate, expunge
or pardon convictions).

The decison by the City of Las Vegas to terminate the contract with CCPDO and
indead contract with five private lawyers can only result in a further reduction in the
levd of services. Not only does thelr casdoad of indigent clients sart a 247% above
national standards, but the time spent on these cases will be further reduced by alowing
these privately contracted attorneys to continue to provide services to paying cusomers —
who inevitably tend to command more of any atorney’s atention than their non-paying
counterparts.

2 No. 00-1214 (http://casel aw.| p.findl aw.com/scri pts/getcase. pl 2court=us& vol =000& i nvol =00-1214)

"3 Probation and Parole in the United States, 2001 (Bureau of Justice Statistics, U.S. Department of Justice,
www.0ojp.usdoj.gov/bjs/abstract/ppus01.htrm)

74 See footnote 8 of majority opinion.
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Chapter V
Recommendations

One of the single most important factors in the success of a public defense program is
the strength of its leadership. Mr. Cooper gppears to possess the right combination of
vison and compassion to rguvenate the CCPDO. Though change has not been as fast as
some would like, this is due in large pat to Mr. Cooper's genuine understanding of the
enormity of the tasks that lie ahead. His management approach has been one of
pragmatism. His tenure as Chief has been defined by trying to wak the fine line between
implementing needed change and having the office fracture beyond repair. Before
detailing the work that remains to be done it is important to remind the County, staff and
citizens of the numerous changes that he has made dready — even as we caution that the
recommendations of this report should be made under an aggressive timeline:

1. One of Mr. Cooper's first acts as Chief was to hire Raph Baker as Assgtant
Public Defender. His sdection of Mr. Baker, who has a well-established
reputation as an excellent trid attorney, was partly to send a strong message to
the office and the community that the qudity of representation under his
leadership was going to be different. Mr. Baker's decisonrmeking dyle is
dso diginct but complimentary to Mr. Cooper’s own management
approaches.

2. Mr. Cooper immediately teamed with the County to get some assgtance in
addressng the organizationd dructure of the office, by securing this
comprehensive and objective program evduation. It is important to note that
pat of the delay for subgtantive organizationd change is due to Mr. Cooper's
reasoned dedre to obtain the results of that assessment prior to indituting
organizationd restructuring.

3. The resgndion of the former Chief coincided with the resgnaion of the
Chief Invedtigator. Mr. Cooper got the County to agree to a nationa search
rather that looking at internd candidates only. In doing s0, he succeeded in
both finding a leader with impressve credentids and moving toward
assembling a daff and management team that is more reflective of the racid
and gender make-up of the community. "

4. Under the past adminigration, CCPDO daff receved glowing reviews
(whether warranted or not) and pay raises for over two decades. Where
measurable competent performance is not made the linchpin of representation,

" Ms. Conaway has already taken advantage of the resources offered through national indigent defense
networks, posting questions on a national email list regarding investigators' ability to carry firearms, salary
parity with prosecution investigators, and availability of training. She has also taken the lead on visiting
and collecting information on a volunteer investigator program, which could result in significant savings
for the County.
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10.

11.

an "entittement” mentdity develops, which is a odds with performance-based
management.’”®  Consistent with the god of improving peformance, Mr.
Cooper went through the gaff evauation process, and in conjunction with Mr.
Baker, critiqued dtorneys performance, giving mary "needs improvement’
ratings”” This bold first step was a critically important one to successfully
change the CCPDO culture.®

Mr. Cooper created a "Sexud Assault" team to address the gspecific
complexities inherent in this category of cases and to expad the expertise
within the office  This move toward specidization and away from the
traditiond tracking agpproach — which can be further expanded given
additiond daff — is to be gpplauded. Although there was some sgnificant
confuson among daff regarding the precise gods and functioning of the team,
those concerns can be addressed through improved communication
mechanisms, including some of the recommendations thet appear later in this

report.

Mr. Cooper added staff —one attorney, through reassgnment — to the juvenile
team. While the shift in daff is far from adequate, it & least indicates his
awareness of amgor problem facing the office.

Mr. Cooper dso has hired five new deputy public defenders during his tenure,
As mentioned esewhere, his choice of candidates and the process through
which they were sdected address the dud hiring gods of having a qudified
and diverse gtaff.

Mr. Cooper extended the CCPDO office hours to better meet the needs of
clients.

Mr. Cooper and the University of Nevada, Las Vegas created an investigator
extern program.  Similarly, in cooperation with the Boyd Law Schodl,
CCPDO began alaw student extern program in January 2003.

Mr. Cooper retained efficiency experts to evauate the work area in order to
improve efficiency of operation, morde of staff and safety of work place.

In an higoric move, Mr. Cooper has begun to build bridges with the Federd
Public Defender, an important resource for traning and professond
devdopment. Among the efforts in this regard, the Chief Federd Public

76 "People believe they are owed araise twice ayear,” wrote one staff-survey respondent, “and any attempt
to hold back those raises are a direct attack on a person'slivelihood.”

7 Although raises were not dependent on these initial reviews, to say that even this first step caused
problemsin the office is an understatement.

8 |t was reported to the NLADA team that Mr. Cooper’ s performance measures have been adopted by the
District Attorney’ s office and Clark County to measure the performance of other attorney staff.
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Defender (and former candidate for Mr. Cooper's postion) has been invited to
conduct informal "brown-bag" training sessonsin the office.”

All of these geps are major improvements, consdering the uphill battle Mr. Cooper
faced upon his gppointment.  Although this report identifies areas within the current
management dructure that need improvement, the maority of the problems preventing
the office from providing adequate representation in an effective and codt-efficient
manner were created in years past. Clak County has many assets that can support
pogtive change, including, among other things, dedicated, tdented CCPDO daff and
leadership, drong County leadership, an engaged community that desres good
performance and accountability, and competitive sdaries to recruit and retain qudified
Seff.

It has been clear from the inception of this project that the Clark County Public
Defender Office has the potentid to become a nationa modd organization for indigent
defense representation.  However, no management team or dructure will be able to
inditute the performance-based accountability system desired by the County without a
serious recommitment of resources to CCPDO and some dgnificant changes.  The
folowing recommendations ae made to bring Clak County into compliance with
national indigent defense gandards:

1 Clark County Must Increase the Number and Type of CCPDO Staff
Positions. The County should fund additional attorney, investigator and
paralegal positions. CCPDO should create and the County should fund new
social worker positions. The County should fund CCPDO’s creation of new
attorney “supervisor” positions that have responsibility for training,
mentoring and evaluating attorney staff performance in place of the old
“ Team Chief” model.

A. Attorney Staff

As the casdoad andyss in Chapter 1V indicates, there are far too few attorneys to
provide competent representation to al of the CCPDO'’s clients. The national workload
dandards discussed in previous chapters and the 2001 CCPDO casdload require the
following g&ffing:

i.  Tenattorneys dedicated to murder cases,
li. 77 attorneys dedicated to felony representation;
iii. 11 attorneys dedicated to misdemeanor representation;
iv. 14 atorneys dedicated to juvenile representation;
v.  Five attorneys dedicated to appellate representation; and,
Vi.  Seven attorneysto revocation proceedings.®

S Mr. Cooper reported to us that numerous other changes have been implemented since our site visit. The
changes include: implementing a real-time telephone monitoring system; securing funding for the first ever
paralegal position (to be filled in 2003); creating a social worker extern program (one social worker on
staff); sending some attorneys to innovative Continuing Legal Education (CLE); obtaining new computers;
instituting regular staff meetings; requiring attorneys to meet in-custody defendants within 48 hours of
arraignment; creating aclient information brochure; and, adopting aformal conflict of interest policy.
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B. Attorney Supervisors

Consgent qudity performance is not achievable without first cregting a supervisory
daff dructure. A new job description for “Attorney Supervisors’ should be developed
and dasdfied according to the County’s human resources guidelines. The postions
should indude responshility for supervison, traning and performance evauation.®!
Vacancy announcements should be posted insgde and outside of the CCPDO. Diversty
of the supervisory team should be consdered in the hiring process. Not only is this
consgent with research and practice concerning effective teams, it can assst the
CCPDO's efforts to develop better community relaions and supg)ort.82 The new
supervisors should carry no casdloads, or only extremdy limited ones® Whether or not
they have casdloads, willingness to try cases and kill in doing so should be among the
hiring congderations. Nationd standards cdl for no less than one supervisor for every
ten lawyers® Based on the staff numbers recommended above, there should be 11
Attorney Supervisors.

C. Support Staff

The role of support staff (investigators, socid workers, pardegds, legd secretaries,
and office managers) in public defender offices has taken on more importance over time
both in tems of qudity and cod-effectiveness.  Invedtigators, for example, have
gpecidized experience and training to make them more effective than attorneys at critica
case-preparation tasks such as finding and interviewing witnesses, assessng crimes
scenes, and gathering and evauating evidence — tasks that would otherwise have to be
conducted, a greater cost, by an attorney. Similarly, socid workers have the training and

80 Additionally, though we realize that Clark County does not have jurisdiction over Municipal Court, we
strongly urge the City of Las Vegas to reconsider its decision to contract out the workload to five private
attorneys. Misdemeanor representation has long proven to be an effective way for young attorneys to
develop their skills and prove their abilities before moving on to felony work. The misdemeanor workload
in the Municipal Court requires ten attorneys. When combined with County misdemeanor staff and
revocation-proceeding staff, this would give the CCPDO a junior staff of 28 attorneys and allow them to
create a system whereby attorneys are advanced to felonies based upon experience and performance merit.
A rotation system in which felony-experienced lawyers spend some time periodically in misdemeanor (and
juvenile) work would strengthen the other divisions, provide senior advisers for less experienced attorneys,
and give felony lawyers a change of pace. Support staff calculations are based upon attorney-to-staff ratios
that do not include the ten Municipal Court attorneys mentioned above.

81 The new positions are significantly different than the “team chief " positions. For that reason and others,
including sending a message that thisis not “business as usual,” re-naming the positionsis recommended.
Asthese are new positions, an open hiring process should be conducted.

82 Seven of the eight current team chiefs are white males.

8 There are compelling reasons to requiring attorney supervisors to carry a limited amount of cases,
including: (1) it helps them to stay current on criminal law and court practices as they change; (2) watching
skillful, experienced dtorneys in court is often good for morale and is an effective way to demonstrate
practices than less experienced attorneys can; and (3) it provides mentoring opportunities for less
experienced attorneys through “co-counseling” or “second-chairing” cases. Attorney supervisors with
caseloads generally are assigned more complex casesthat are likely to go to trial.

84 Guidelines for Legal Defense Systemsin the United States, 4.1(b).
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experience to assid dtorneys in fulfilling ther ethicd obligations with respect to
sentencing, by assessing the dient's deficiencies and needs (eg., mentd illness,
substance abuse, domestic problems, educational or job-<kills deficits), reating them to
avalable community-based services and resources, and preparing a dispostiond plan
meeting the requirements and expectations of the court, the prosecutor and the law. Such
sarvices have multiple advantages as with investigators, socid workers are not only
better trained to perform these tasks than attorneys, but more cost-effective; preparaion
of an dffective community-based sentencing plan reduces reliance on jal, and its
attendant costs, defense-based social workers are, by virtue of the reationship of trust
engendered by the attorney-dient rdationship, more likely to obtan candid information
upon which to predicate an effective digpodtiond plan; and the completion of an
gopropriate community-based sentencing plan can restore the client to a productive life,
reduce the risk of future crime, and increase public safety.

Both the ABA and NLADA standards require that support services are a vita part
of adegquate representation. Standard 5-4.1 of the ABA Standards for Crimind Judtice,
Providing Defense Services, directs that: “The legd representation plan should provide
for invedigative, expert, and other services necessary to quaity legd representation.
These should include not only those sarvices and fadlities needed for an effective
defense at trid but aso those that are required for effective defense participation in every
phase of the process” ABA Defense Function Standard 4-8.1 requires the defense at
time of sentencing to “be prepared to suggest a program of rehabilitation based on
defense counsd’s exploration of employment, educationd and other opportunities made
avalable by community services” And NLADA Peaformance Guiddines for Crimind
Defense Representation require counsd to obtain information as early as possible relating
to matters such as the client's mental hedth, education, medica needs, and other
background and persond higtory, in preparation for sentencing or negotiated
disposition.®

The Guiddines for Legd Defense Sydems in the United States issued by the
Nationd Study Commisson on Defense Services direct that “defender offices should
employ invedigators with criminad invedtigation training and experience A minimum  of
one investigator should be employed for every three staff atorneys in an office”®® The
Guiddines further prescribe precise numeric ratios of attorneys to non-attorney staff:2’

Onefull time Legd Assgtant for every four FTE atorneys,

8 Guiddines 2.2(b)(2), 4.1(b)(2)(c), 8.3.

8 National Study Commission on Defense Services, Guidelines for Legal Defense Systems in the United
States, 1976, 4.1, Task Allocation in the Trial Function: Specialists and Supporting Services.

87 Numeric guidelines for professional business management staff are not in the National Study
Commission guidelines, but the Commission commented that “professional business management staff
should be employed by defender offices to provide expertise in budget development and financial
management, personnel administration, purchasing, data processing, statistics, record-keeping and
information systems, facilities management and other administrative services if senior legal management
are expending at least one person-year of effort for these functions or where administrative and business
management functions are not being performed effectively and on atimely basis.”
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Onefull time Socia Service Caseworker for every 450 Felony Cases,

Onefull time Socia Service Caseworker for every 600 Juvenile Cases,

One full time Socia Service Caseworker for every 1200 Misdemeanor Cases,
One full time Investigator for every 450 Felony Cases,

Onefull time Investigator for every 600 Juvenile Casss,

Orefull time Investigator for every 1200 Misdemeanor Cases,

C.1 Invedigators

It appears from the case file review and interviews conducted by the team that many
attorneys request investigations S0 infrequently as to indicate that important casework is
being omitted. Additiondly, some invesigators are reportedly unfamiliar with how to
conduct crimind defense invedigations. This is not surprisng snce they receve no
traning from the CCPDO, and must do their learning on the job. Especidly since they
lack consigent guidance from the atorneys and have no sructured training, a single
upervisor in the investigations unit is inadequate to assure competent work. Thus, the
CCPDO should create several “Lead Invedtigator” or “Invedtigative Supervisor”
postions. Whatever the title, the incumbents should maintain only smal casdoads and
have supervison and traning respongbilities.  Creation of lead invedigator postions
would not only improve the work qudity in the investigative unit, but aso increase the
opportunities for promotion as an incentive for quality work performance®®

The invedtigation unit is dready underdaffed under nationd dandards in relation to

the current attorney staff level, and needs to be increased® But, given the need to
increase attorney daff, the invedigation daff mugt further be dgnificantly increesed to
maintain effective coverage of invedtigative duties The daff should be increased to 35
investigators, five of whom should be assigned to the juvenile unit. %

C.2 Pardegd Saff

Vintudly every government law office, and dl private law offices employ pardegds
to asss atorneys in preparing ther cases. Effective use of pardegals frees up attorney
time for casework that can and should only be handled by the attorney. The PDO
currently has one paralegal. Pursuant to NSC Guidelines there should be 30.%*

8 Current investigator positions include a listing for “special investigators,” but the position does not
include supervisory duties. Instead, the first level of supervision in the CCPDO is the “Manager of
Investigators.” The District Attorney’s Office appears to have an intermediate supervisory position
comparable to what this report recommends for the CCPDO, described as “Investigative Supervisor.”

8 Under the NAC guidelines, CCPDO should currently have 23 investigators and 17 Legal Assistants.

% This represents a large commitment of new resources for investigations. The Defender Association is
Seattle, WA and Public Defender Services of the District of Columbia are just two examples of public
defender offices that have been able to successfully use investigator interns for a significant part of the
investigation work. A similar use of interns could be employed by CCPDO as a cost-savings alternative,
though we caution that such a program must be accompanied by professional investigation staff dedicated
to supervision and training.

%1 There is concern about the lack of advancement possibilities for the current support staff. As one data

entry clerk surveyed stated: “I would like to make the public defender office my career. However, there is
no room for advancement.” The Legal-Aid Society (New York City) found there was a benefit to re-
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C.3 Social Workers

Smilaly, every szable public defender office (and many smdler programs) employ,
or otherwise utilize, licensed dlinicd socid workers. Socia workers not only develop
presentence reports and pretria release, pretrid diverson and dternative sentencing
plans for their adult and juvenile clients but aso develop mitigation evidence in serious
cases. Mitigation specidists, who are commonly socid workers, are essentid in capita
cases, snce they, far more than atorneys, have the sills to identify and evduate the
complex range of bio-psychosocia factors which can help shed light on the reasons for
the crimind behavior, and make the difference between life or death for the dient.%* The
effective development and presentation of mitigation evidence in capitd cases is
congtitutionally mandated®® Socia workers aso provide vauable assistance to attorneys
in menta hedth cases. And as the federa judiciary has found, it is far more cogt effective
to have socia workers doing this work than attorneys.®*

There should be 35 socia workers on the CCPDO deff; five of them should be
dedicated to juvenile cases®®

training the best and the brightest of their clerical staff to become paralegals as a reward for outstanding
performance. Though not every trainee made a good paralegal, the success of the project was
overwhelming as to increasing morale and advancing the productivity and effectiveness of the office. Ms.
Susan Hendricks discussed the program with Mr. Cooper during the site visit.

92 See Stetler, “Why Capital Cases Require Mitigation Specialists,” NLADA Indigent Defense, July/August
1999, at 1. The proposed Second Edition of the ABAGuidelines for the Appointment and Performance of
Defense Counsel in Death Penalty Cases, scheduled for adoption by the ABA House of Delegates in
February 2003, requires that the defense team include “at least one mitigation specialist and one fact
investigator [and that] at least one member [should be] qualified by taining and experience to screen
individuals for the presence of mental or psychological disorders or impairments’ (Guideline 10.4(C)(2))”;
the Guidelines require that the mitigation investigation is complex and wide-ranging (Guideline 10.7 and
commentary), and should commence as soon as possibl e after designation of lead counsel (Guideline 10.4).

9 [Terry] Williamsv. Taylor, _ U.S.___ (N0.98-8384, April 20, 2000).
9 Federal Death Penalty Cases: Recommendations Concerning the Cost and Quality of Defense

Representation, Judicial Conference of the United States, May 1998, at 51 (The Importance of Experts and
their Cost) (http://www.uscourts.gov/dpenalty/AREPORT .htm#a010)

% |n total, Recommendation #1 represents a very significant commitment of new staffing resources. Such a
commitment of resources is further warranted under ABA Principal 8 which states, “There is parity
between defense counsel and the prosecution with respect to resources and defense counsel isincluded as
an equal partner in the justice system. There should be parity of workload, salaries and other resources
(such as benefits, technology, facilities, legal research, support staff, paralegals, investigators, and access to
forensic services and experts) between prosecution and public defense.”

It is always difficult to compare the resources of a district attorney’s office and an indigent defense
system. Prosecutors and public defenders have different functions in the criminal justice system.
Prosecutors’ caseloads include cases that may never be charged, let alone end up as a public defender case.
On the other hand, prosecution agencies have access to additional resources beyond their direct
appropriations which are not available to public defenders, including: investigative resources of local law
enforcement, state and federal crime labs; psychiatric and mental health experts; and resources such as
forfeited assets, civil RICO funds, positions funded by various federal grant programs, and federal agency
personnel (e.g., FBI). Moreover, district attorneys have more control over their caseloads and can institute
policiesthat affect casel oad dependent on current resources. Public defenders are constitutionally bound to
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2. CCPDO Should Re-Define Its Management Structure. In re-structuring,
the public defender should consider adding a new position of Chief
Operations Officer to the Executive Management Team; new positions for
Trial Chief, Appellate Chief, and Social Work Chief should be created on par
with each other and the current position of Investigative Manager. Creating
or re-classifying many of the operations positions must occur concurrently.

The current management dructure is not sufficient to promote and support a cultura
change in the agency from ore tha tolerates individudly determined sandards of
practice to one that supports efficient, consstent, quaity work performance and behavior.
Both the executive and mid-level management infrastructure need to be strengthened.

Executive Management Team: Chief Public Defender, Assistant Public Defender &
Chief Operating Officer

A. Re-Defining the Roles of the Chief Public Defender and Assistant Public Defender

The diginction in roles between the Chief Public Defender and Assstant Public
Defender are currently insufficiently defined, and perhaps not clearly understood by Mr.
Coopar and Mr. Baker themsdves. Genedly, public defender management
respongbilities can be disinguished as “ingde’ and “outdde’ office duties If the Chief
views his drengths as internd management, the externd responshilities are delegated to
the Assgant Public Defender. Conversdy, if the Chief sees his primary responshilities
as functioning as the office mouthpiece vis-&vis the press, the wider crimind judtice
sysem, the county adminigration and the citizens of the county, the Asssant Public
Defender should be given the authority to oversee and implement practices to ensure the
effective day-to-day operations of the organization.

From our perspective, Mr. Cooper views the “outsde’ responghilities to be a

provide representation to whomever is assigned to them; although they have an ethical responsibility to
decline appointment to cases exceeding national caseload standards (ABA Principle 5; NSC Guiddine 5.1,
5.3; ABA Defense Services Standard 55.3; ABA Defense Function Standard 41.3(e); NAC Standard
13.12; Contracting Guidelines 111-6, 111-12; Assigned Counsel Standards 4.1,4.1.2; ABA Counsel for
Private Parties Standard 2.2 (B) (iv)), the CCPDO has never exercised this responsibility. Additionally,
indigent defense providersin Clark County handle certain cases (traffic) that are not handled by the district
attorney’s office.

Quantifying prosecution/indigent-defense parity in Clark County presents additional difficulties
because of the casetracking issues highlighted throughout this report. NLADA did not interview the
District Attorney for this report, but did obtain the caseload reports sent to the Legislative Commission.
Many of the data fields for the District Attorney were not filled in, in many instances because the District
Attorney expressed the position that the data as requested was not an accurate way to measure the office’s
workload. NLADA recommends that aformal parity comparison be conducted and presents the following
conclusion for informational purposes only. In 2001, CCPDO represented clients in 11,611 felony cases.
The District Attorney reported prosecuting 21,258 felony cases. This means that CCPDO handled 55% of
the district attorney’s felony caseload. According to the Clark County Amended Final Budget, FY 2001-
2002, the CCPDO receive only 44% dof the funding of the District Attorney’s office (CCPDO: $13,061,617;
District Attorney: $29,128,036). The two offices have salary parity for al but investigative staff. Thus, the
disparity is not due to differing salary structures.
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predominant part of his duties as Chief. Though dl internd decisons of importance are,
and should be, made in conjunction with the Assgant Public Defender, Mr. Cooper
expressed on several occasions that he wanted Mr. Baker to be seen as the “go to” person
for internd issues within the office.  However, with his carying of a casdoad, admitted
lack of exposure to nonatorney issues (and probably an averson to them), and his lack
of management traning in generd, the Assdant Public Defender’s actuad role has
become more of a Chief Trid Attorney (CTA) -- a very important pat of the
management team in an office with the trid record and reputation of the CCPDO — but a
role more narrowly defined than whet the office needs to operate efficiently.

In short, the CCPDO has a sgnificant vacuum in the management of its operations —
both “internd” and “externd.”®®  For ingance, in more traditionaly managed public
defender offices, “outdde’ duties include taking policy podtions on crimind justice
practices affecting the cost and qudity of indigent defense sarvices  Recognizing that
any change in one crimind judice agency’s policies or practices impacts the whole
sydem, Chigf Defenders in many jurisdictions have teken the lead in forming
“Coordinating Councils’ to find jointly developed solutions to problems that ae
consstent with the various agency missons and functions®”  Coordinaing Coundil
members explore ways in which sysems can operale more efficiently, economicdly,
effectively (in promating public sefety) and fairly.%®

Having such “outsde’ respongbilities precludes the Chief from taking the greater
repongbility for the devdopment and inditution of internd sandards and guiddines,
which we view as the primay resgpongbility for the Assgant Public Defender to
undertake.  Though this report has focused primarily on the need for performance
measures, the CCPDO is in need of a whole host of other policies reating to personnel,
traning, supervison, budget and resource development, public education, community
savice, sysemic improvement and legd representation (to be discussed further in
Recommendation #4, below).

With these important “internd” and “externd” respongbilities, the Chief and

% One such area is “community relations.” Because of the serious problems between the office and their
client-base, NLADA has included a discussion of community relations as a separate recommendation (See
Recommendation #10, below).

9 See Guidelines for Developing a Criminal Justice Coordinating Committee, National Institute of
Corrections, U.S. Department of Justice, 2002 (vww.nicic.org/pubs/2002/017232.pdf); Improving State
and Local Criminal Justice Systems: A Report on How Public Defenders, Prosecutors, and Other Criminal
Justice System Practitioners Are Collaborating Across the Country, Bureau of Justice Assistance, U.S.
Department of Justice, October 1998 (www.ncjrs.org/pdffiles/173391.pdf).

98 \While the manner in which councils operate and the issues they have tackled vary greatly, there are some
essential components common to the most successful of these entities. These include membership that
includes all of the leaders whose responsibilities significantly impact the functioning of the criminal justice
system (for example, presiding judge, district attorney, chief defender, police chief, corrections official, and
appointed or elected officials); regular meetings that occur in an atmosphere that promotes trust; volunteer
or paid staff (often employees of one or more of the participating agencies) who have experience in
meeting facilitation and project management; and access to data and a willingness to share it. The County
should explore the feasibility of creating a Criminal Justice Coordinating Council with appropriate officials
as avehicle for making systemic improvements.
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Assgant Public Defender cannot be expected to carry a casdoad or to micromanage
every detail of the day-to-day operations of the organization without significant support.”
The Chief and Assgant Public Defender need the support of a third member of the
Executive Team to hdp oversee the efficient running of a large organizetion -- this is
especidly true for the business-side or operations of the organization.

B. Chief Operating Officer

There is a need for a srong Chief Operating Officer (COO) to be a part of the
Executive Team. The COO would directly supervise a Budget Director, Human
Resources Director, and an MIS Director. The COO position should require sgnificant
skills and experience in management, finance and administration.*%°

Along with responghilities that ae andogous to those outlined above for the
programmatic “chief” pogtions, the COO should work with the HR Director and the
County Human Resources Department to creste, redefine or reclassfy positions to ensure
effident management of support staff and operations. Some job descriptions on the
operations sde do not appear to comport with an employee's day-to-day respongbhilities.
For example, the executive secretary to Mr. Cooper is officidly cassfied as an “Office
Services Manager” The “Manager” title indicates direct supervison of the two
scretaries in the off-dte juvenile office (and formely of the Municipd Court
secretaries), which is far from an efficient management structure!®  Much of the rest of
the clericd oaff time is spent in redundant and probably unnecessary paperwork
processing. An ective effort should be made to identify, describe and smplify what they
do. In effect, amplification and dimination of redundancy produces more capacity (more
on thisbelow).

Middle Management

Mr. Cooper must define and sdect a middle management team that is incusve of
attorney and non-attorney daff adike. The new management team should meet regularly

9% Rarely in an organization the size of CCPDO does the Chief Executive not have an administrative

secretary dedicated solely to his workload demands. There is not apparent reason to deviate from this
practice. Indeed, it is difficult to imagine how Mr. Cooper could efficiently address change without such
staffing.

190 1, some defender offices the COO function described above is bifurcated, and there is a CFO (Chief
Financial Officer), who also serves on the executive management team. Mr. Cooper may wish to consider
thisoption if he chooses to follow the recommendations and re-structure his management team.

101 several interviewees stated that the bifurcated operations system currently in placeis due, in part, to the
actions of the former CCPDO administration, in which, at times, non-attorney job descriptions would be
based in part on a desire to increase salaries for certain employees. Such additional responsibilities would
allow a county human resource department to reclassify the position to a “manager” and justify a higher
pay scale. Whether accurate or not, this statement is not a reflection on the quality of work performed by
the Offices Services Manager, and should not be construed to be arecommendation that her pay be
reduced. Rather it serves to highlight the need for the County Human Resources Department to reclassify
some operational positions. Some of the organizational changes recommended will, if approved, require
such reclassification in any event.
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and cregte clear policies for communicating important decisons back to the saff. The
elevation of the non-attorney chiefs to a pogtion of authority aong with the creation of a
Chief Trid Attorney postion will drawv cear lines of communication to assure that non-
attorney issues are being raised a the highest level. Beow is one example of what a
newly restructured middle management team may ook like:

A. Chief Trial Attorney

The Chief Trid Attorney (CTA) is a new podtion that would oversee the new
Attorney Supervisor podtions, the Training Director and the pardegd daff. The CTA
should be required to have drong trid skills. Postion responghility should include
oversght of dl attorneys in the trid side (as opposed to appdlate) of the agency and legd
“qudity assurance’ — defined to include ensuing uniformity of supervison (induding
performance evaudions); working with the Training Director to develop and implement
traning for atorney and other professond doaff (for example, invedtigators, socid
workers and pardegds); asssing in the deveopment of dandards for attorney
performance, other case practice standards, other policies and procedures that relate to the
work of the trid divison, and awards sysems and programs, monitoring divison
workload and professond discipline scheduling regular meetings with judges and
justices to entertain feedback on attorney peformance in the courtrooms, and
incorporating paraegas into the legd practice of the office. The CTA should dso have a
very limited casdoad. Mr. Cooper should entertain a nationd search for this podtion, in
the hopes of hiring someone with prior atorney supervison background. The CTA
would oversee:

Training Director

Mr. Cooper should immediatdy seek authorization and funding to
cregte the postion of Training Director.!®®  The Training Director
should oversee the development and implementation of traning for dl
legd gaff. Working with the Trid Chief, Attorney Supervisors and
Appelate Chief, the Training Director should be responsble for the
devdlopment of traning assessment indruments and  processes,
curricula for new atorney training, and on-going training for dl legd
daff, and an annud cdendar of traning activities, induding one or
two “traning days” The Traning Director would aso coordinate
with and serve as a resource for the managers who are responsible for
developing training curricula for dl other daff, induding, for example
the Invedigaive Manager, Chief Socid Worker, and Human
Resources Chief.

Attorney Supervisors

See Recommendation #1 for description of “Attorney Supervisor’
responshilities.

192 For more on the development of a professional Training Unit, see Recommendation #5.
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Paralegal/Legal Secretary Supervisor

Oversee paralegal and legd secretary taff.

B. Chief Appellate Attorney

This new paogtion should be responsble for the management and adminigtration of an
Appdlate Divison. Pogtion responghbilities would pardld those for the Chief Trid
Attorney, described above, as they pertain to appellate work. 2%

C. Chief Investigator

In addition to current responghilities, the Chief Invedigator should supervise the
Lead Invedtigator postions and work with the Training Director to ensure that
professona development and ongoing traning is extended to the invedigation daff.
The Chief Invesigaior should dso assg in developing internd standards and guiddines
and policies and procedures reated to the investigating of client cases.

D. Chief Social Worker

The Chigf Socid Worker should be responsible for hiring and incorporaing new
socid workers into the effective management of the CCPDO operations. Because it will
be difficult to bring on 35 socid workers immediately, the Chief Socid Worker should
develop a plan to phase in gtaff and make the best use of the staff as they are hired. Like
the other “chief” pogtions, the Chief Socid Worker would be responsible for the
management and adminidration of the divison, incduding the devdopment of policies
and procedures and prectice guiddines. Agan, because of CCPDO's unfamiliarity with
the use of socia workers, anationa search is recommended.

On the Operations side, Public Defender should consider reclassifying or cresting the
following postions:

E. Budget Director

The CCPDO's annua budget proposas comport with rigid conventions prescribed by
Clak County. The result has been regulaly frusrating and occasondly dultifying for
CCPDO management. There are separate, loosdly connected, components of the budget
proposal related to technology, fixed or capital assets, and personnd plus services and
supplies. Capita improvement requests compete with those of other County agencies and
ae prioritized for funding in a joint decisonrmaking process that is externd to the
CCPDO. This fragmented gpproach to budget development makes meaningful planning
difficult and sometimes results in digointed budget dlocations'® It is even more
difficult without a sngle person being charged with coordinating the needs of each

103 See Recommendation #6 on the creation of a separate Appellate Unit.

104 For example, during the 2002-2003 budget process, new paraprofessional positions were funded without
concurrent allocations of necessary space, equipment or suppliesto support them.
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department (attorney, investigations, socia workers, support staff) and working with the
County to streamline the budget process.1®®

While the vagaries of County budgeting have had a clear impact on the fate of the
CCPDO's budget submissions, it is dso clear tha the office has come to the concluson
that it can do little to affect the outcome. With a strong Budget Officer in place, severd
changes could, over time, strengthen the CCPDO's position in the budget process. Fird,
drategic planning and drategy implementation should occur within the same process by
which budgets are developed. Second, budget judtifications should contain much grester
detall than is the current practice. Specificdly, quantitative data demongrating CCPDO
higorica performance and anticipated need should support each request for additiond
funding (improving data collection is discussed beow). In the past, submissons have
been driven by anecdotal experience or projections of decisonrmeking a County
management or policy-maker leves. While experience and intuition can help, over time
only actua performance and assessment of need lead to better outcomes.*%®

Fndly, locd governments across the nation ae increasngly struggling with the
growing costs of the overdl crimind jusice sysem. Public defenders are in a good
position to offer suggestions that could lead to reducing costs. For example, developing
dterndives to incarceration, diverson programs for less sarious offenses, and
conddering tregting some felonies as misdemeanors al can gSgnificantly reduce both
short-term cogts and potentidly long-term costs by reducing recidivism (with beneficid
impacts dso, of course, on public safety). The Budget Officer should include this kind of
cost-reduction andyss in the CCPDO budget preparations. By heping to build
coditions for this kind of change, the Chiegf Public Defender can also foster support for
his own budget recommendations. The CCPDO should seek support from bar
asocidions, the law school, and from community-based organizations for the
improvements it plans in the office and for the budget dlocaions it will need to
implement those changes.

105 The budget submission cycle begins in September, only two months after the current budget year has
begun. Currently, the Administrative Services Manager and his staff develop the budget submission. Mid-
cycle budget adjustments require an extraordinary process that is not regularly employed and the CCPDO is
not permitted independently to transfer funds between line item accounts. “Base-budget” proposals are
essentially “roll-over” exercises that augment the previous year’s budget allocation with requests for

incremental increases. Zero-based budgeting and performance-based budgeting approaches are not used in
Clark County. Increases in the base-budget requests are supported by brief descriptive justifications.

Quantitative data are not consistently submitted for this purpose.

106 A simple example related to caseload illustrates this point. As demonstrated in Chapter IV, if
additional positions are requested to address caseload increases, the justification could include data that
show a multi-year trend. In turn, the trend might be statistically compared to national standards. While
these sorts of justifications may not have short-term impact, a multi-year trend that shows increasing
deviation from significant national standards (such as caseload standards) would provide a consistent and
supportable reference point for budget and staffing projections over time. It would also insulate the
CCPDO and the Chief Public Defender from charges that County managers and Commissioners were not
informed in advance of caseload-related problems. While these sorts of budget justifications may not be
required by current practice, consistent use of this approach will have an impact over time on decision-
making at the management and policy levelsin Clark County—even if performance-based budgeting is not
used. (See Meyer, D., Management by Outcomes, NLADA Cornerstone Magazine, 2000.)
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F. Director of Management Information Services

The Chief Defender, Assdant Public Defender and Budget Officer will dl be
ggnificantly handicgpped without quantitative data derived from fiscad, adminigraive
and law practice areas to support day-to-day decison-making. Onrgoing data reporting
has the two-fold benefit of mantaning a year-round focus on the budget and of
supporting the use of quantitative approaches to support management decisionmeaking.
The latter has come to be known in the management literature as “evidence-based’
practices or management by outcomes*®”  Of course, this requires that data be collected,
aggregated and andyzed in a condgent fashion for a limited number of draegicadly
detergr(}ggned activities — something that has been absent from CCPDO operations for some
time.

With the advent of the NewDawn® case-tracking sysem going online shortly, it
would be a fundamenta mistake to adlow poor data collection practices to be continued
under the new sysem. A podtion of Director of Management Information Services
should be created to oversee the case-tracking implementation and the production of
regular reports to be shared by management and daff (regarding workload, pending
cadoad, digpostions, trial rates, etc.). Most importantly, the MIS Director should
ensure quality control over data, Snce any case management system is only as good as
the data that are put into it.

To accomplish this, the Director of Management Information Services should directly
oversee the data input staff. A records clerk supervisor postion should be created to
asss the Director. Data entry guidelines and dandards must be developed and
compliance monitored to protect the integrity of the data. Toward this end, the Director
faces a mgor chalenge. Much of the current records clerks time is spent in redundant
and probably unnecessary work processing. An active effort should be made to identify,
describe and amplify what they do. Simplification and dimination of redundancy
produces more capecity. 1%

197 Meyer, D. Management by Outcomes, ibid.

108 This approach is often called a “dashboard” of performance indicators. At budget submission time,

“dashboard results” support strategic decisions that are translated directly into budget proposals as part of
the justification. There is no separate need to develop data because they are in continual use. The
Administrative Services Manager and his staff have made a promising start at tracking and graphically
showing trends in expenditures during the current fiscal year. Most notably, a monthly report is generated
throughout the year showing expenditures to date in the “ 7000” or services-and-supplies budget. The report
contains bar charts that clearly illustrate the relationship of budget allocated to actual expenditures. Thisis
a powerful management tool, useful to managers and illustrative to anyone, for judging organizational

performance. It is an excellent example of how a dashboard indicator can be used in practice.

199 Toward this end, NLADA spent one morning with the data entry staff. We were exremely impressed
with their enthusiasm and dedication. We asked them what would make their jobs more efficient and
rewarding. The staff offered numerous sensible solutions to increase office efficiencies, including creating
arecords library system. CCPDO management must begin to tap the human resources already on staff in
this manner. A records library makes sense. The loose attitudes with respect to case file management and
their contents at CCPDO are appalling. In our view, the case files are sacrosanct. The CCPDO should have
afull time legal records officer who has authority to take appropriate disciplinary or corrective action when
someone abuses or looses case files. All case files should be “checked out” of a centralized file room,
library style, and returned there when not needed to support caserelated activities. People who violate such
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Though the expandon of the MIS department is criticd, it should not come a the
expense of other innovative uses of technology. For instance, the courtroom technology
support program being developed by Mr. Jeff Jaeger is both important and impressive.
We viewed severd Microsoft PowerPoint® presentations that were among the best we
have seen from a public defender organization. This aspect of MIS-support risks being
log, however, during the impending indalatiion of the new case-tracking system and the
recommended shift of data collection daff to MIS.  To avoid this, another full-time
postion should be added to the MIS department to expand Mr. Jaeger’s courtroom
technology program and work closdly with the Director of Training to train atorneys on
its use. A second full-time MIS postion should be added to assst with hardware and
software issues and function asa“help desk” for staff issues.

G. Human Resources Director

Though the County has a Department of Human Resources (HR), the CCPDO needs
HR expetise to ensure that County requirements are incorporated into misson and
function-specific policies and practices.  In addition to acting as a liaison with the County
and assgding in the deveopment of pogtions ad policies, a podtion with HR expertise
will fill a citicd management need in implementing a peaformance plan. The HR
Director might aso be given responsbility for developing training opportunities for the
secretarid and other support staff.

policies should be disciplined. Finally, under no circumstances should case files ever be destroyed. The
CCPDO current policy is to destroy all misdemeanor files after one year. All felony case files (except
homicide cases) are destroyed one year after the completion of the sentence (if guilty). The Defender
Association of Seattle is required to retain files for seven years, though their internal practice is to keep
them longer. National standards regarding contract public defender offices require record retention for at
least five years, as “necessary to protect the rights of a defendant for a reasonable time after termination of
a case.” (Contracting Guideline I11-21). NLADA recognizes that there are costs associated with file
retention and retrieval. Many public defender agencies are exploring aternatives to paper storage,
including scanning, to try to hold down costs.
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The organizationa chart below isincluded to help visudize the reorganization.

Chief Public Defender Administrative Secretary

Assistant Public Defender Chief Operating Officer
I
Chief Trial Attorney Chief Appellate Chief Investigator Chief Soc.
Attorney Worker
L Budget Officer HR Director
Training Director Appellate Team
Attorney Supervisors Lead Investigators Lead Soc. Workers
Director, MIS |
Capital Murder Sex Assault
Staff Investigators Staff Soc. Workers

Team#1 Team#2

Team#3 Team #4

Team#5 Team #6 | | |

Courtroom Tech. Data Entry Sup. Hardware/Software
Team #7 Juvenile

Data Entry Staff

]
Paralegal/Legal Sec.
Supervisor

= Executive Management

= Middle Management
Para/Legal Sec. Staff
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3. The CCPDO Should Develop a Palicy and Procedures M anual

As is true of any organization, sound management practices are required for a public
defender organization to be able to provide legd services in an ethicd, conditutiond and
cost-effective manner.  Public defender leaders must modd zedlous representation,
inspire it and support it with gppropriate management processes and resources. Mr.
Cooper inherited an office dmogt entirdly lacking up-to-date, written policies of the type
that regularly support defender operations. The lack of an adequate, formdized
management sysem and the corresponding over-rliance on individud judgment has
produced inconsstent results in every area.  For example, teams are left to develop their
own practices and procedures without a clear communication mechanism to inform each
Team Chief how the other teams are operaiing. The policy void has produced
inefficencies throughout the office, an inability to accuratedy document casdoads and
dispostions or to accurately project budgetary needs, and most importantly, an
unacceptable disparity in the qudity of representation provided to clients.

Under Mr. Cooper’'s direction, the office has begun developing policies, but much
work remains!® The Assstant Public Defender should immediately begin to establish
policies and procedures (and processes for implementing, reviewing and modifying them)
in the aess of Personnd!, Traning and Supervison, Budget and Resource
Devdopment, Public Education & Community Service, Legd Representation and
Sysemic Improvement. The policies and procedures manua should incorporate the
requirements of exiging, nationdly recognized dandards, such a NLADA's
Performance Guidelines for Criminal Defense Representation, Standards for the
Appointment and Performance of Counsel in Death Penalty Cases and Defender Training
and Development Standards, and the American Bar Association's Standards for Criminal
Justice: Defense Function and Providing Defense Services. The PDO should consult
with other defender offices, for example the Riversde County Public Defender, which
has recently developed a policies and procedures manual that is condgtent with these
standards.**?

4, CCPDO Must Develop and Implement a Performance Plan that Includes
Clear Performance Guidelines and Expectations, Training and Other
Appropriate Means for Promoting Staff Development and Consistent
Processes for Assessing Development Needs aswell as Performance.

10 At the time of the site visit Mr. Cooper had instituted a policy regarding the timeliness of the initial
attorney/client contact, for example, and the office was in the process of devising casetracking policiesto
correspond with the implementation of a new case management system.

11 Although the County has personnel policies, the CCPDO needs to develop policies that, while consistent
with County practices, more specifically address personnel issues within the context of the work of a public
defender agency.

112 An excerpt from the Chapter on “Evaluating Defender Office Management” from Evaluation Design for
Public Defender Offices (U. S. Department of Justice, Law Enforcement Assistance Administration, 1977),
incorporates many of the policies defender offices should have in a detailed listing of management
“benchmarks.” The excerpt follows the body of thisreport in Appendix D.
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Mogt daff members openly expressed the sentiment there has never been any
meaningful assessment of performance in the CCPDOM®  Staff members repeatedly
rased concerns that evauation procedures are more about sdary increases than
performance.

An effective performance plan is much more than an evauation form or process for
monitoring compliance with sandards.  Without question assessment is an important part
of performance planning, but it is sound performance plans entall much more. Given the
widespread cynicism crested by the use (or misuse) of evauation processes in the padt, it
is even more important than usuad tha the CCPDO process for creating and
implementing a performance plan provide mechanisms through which daff are provided
with condgent information from management about the development process and have
an opportunity to provide input into the plan asit is developed.

There is no “one-gzeffitsdl” peformance plan.  This is not only because
organizations performance needs differ, but also because successful performance plans
dlow for some opportunity for daff to shape the plan.  Despite differences in
performance plans, sometimes even between similarly Stuated defender offices, there are
many features that consistently appeer in plans that work well.** They indude:

i. Clear plan objectives. These can vary gregly both in kind and number but they
commonly include such things as fodering and supporting professiond
development; giving people clear guidance about what is expected of them; and
supporting accountability. Moreover, effective performance plans are tied to and
support the fulfillment of the agency’'s misson and vison. Criticaly, effective
plans emphasize agoa of promoting employees performance success.

ii.  Specific performance guidelines. People need to know what is expected of them
in order to work to fulfill those expectations. Performance expectatiions should
include for example, atitudina expectations and adminidrative responshbilities as
well as subgtantive knowledge and skills.

iii.  Specific tools and processes for (1) assessing how people are performing relative
to those expectations and (2) assessing what training or other support they need
to meet performance expectations. People whose postions require them to
conduct performance evauations must be trained and evauated as pat of ther
performance plan so that evauations are done fairly and congstently.

iv.  Specific processes for providing training, supervision and other resources that
are necessary to support performance success.

113 As noted earlier, many staff stated that there had never been a single bad review or a single person
terminated for bad performance under the former CCPDO management team.

114 NLADA can provide CCPDO with sample performance plans from other public defender organizations
to assist in this endeavor.
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The CCPDO should immediately begin to develop a comprehensive performance plan
in line with the informaion set forth above. Because of the agency’s history with
evauation processes, mentioned above, and the lack of exposure to basic management
philosophies and drategies, the CCPDO should consder obtaining a professona from
outsde the agency to asss in developing a short-term planning process and to facilitate
some of the management and/or daff medtings that the planning will involve.  The
CCPDO should develop mission and vison statements.

The CCPDO should write detalled postion descriptions for every agency postion and
should immediately adopt the NLADA Performance Guidelines for Criminal Defense
Representation. The CCPDO should replace the current evauation ingtrument with
detailled evauaion ingruments that incorporate (specificaly or by reference) the postion
description, the Performance Guideines (for appropriate podtions) and reference
specific, relevant policies and procedures (from the manua that this report recommends
cregting) The peformance plan should define the methods and components of
evauations!™® as well as the timing and frequency. Evauations should be conducted on
a regular basis (at least once a year); they should be in writing, shown to each employee
and discussed with the supervisor who conducted the evauation. The enployee must be
able to submit written comments on the evduation and there must be a grievance
procedure for disagreements about conclusions contained in the evauation. To assure that
evauations are reiably done, evauations of supervisors must address the effective use of
the performance evauation process.

At the beginning of each evdudion period employees should meet with ther
supervisor(s).  The meeting should be utilized to discuss performance expectations and
answver questions related to the performance plan (including the evauation) process.
Together, the employee and supervisor should set performance gods for that employee
for the specific evaluaion period and identify arees where training or other support may
be needed to achieve those goals. The performance plan process should include regular
training and other resource needs assessments and the CCPDO should cresate training
surveys and other tools to use routingly.

The performance plan should specify the supervison and coaching practices that the
agency will employ, and the timing of the practices. For example, atorney supervison
commonly involves court-watching, case file reviews, case theory discussons role-
playing, “second-charing” or “co-counsding,” trid or appelate practice groups, training,
and many other practices'’® The CCPDO should devdop a yearly “supervision

115 A meaningful evaluation process should include both “objective” measures of performance such as case
dispositions and other statistics, and the so-called “ subjective’ measures such as courtroom observation and
review of files. The “subjective’” measures should be employed by reference to the policies and procedures
and may also include the judgment of experienced supervisors about an attorney’ s courtroom performance,
sensitivity in dealing with clients and other factors. Whether “objective” or “subjective,” these measures
should be memorialized as performance standards and should be consistent with the NLADA Performance
Guidelines and other national standards. The performance expectations should be published and made
available to all staff, and they must be applied equally to all staff in the same categories (for example, all

first year attorneys).

118 While some of the emphasis here is on attorneys, it should be clear that the performance plan should

include position descriptions, performance guidelines, supervision and evaluation processes, etc. for al
staff, although tailored to the specific position functions.
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cdendar” that gives generad guidance to supervisees and the employees they supervise
regading the frequency of the various practices, while dlowing flexibility to address
neads individudly.*'’ Supervison itself is an ongoing event. If done wel, it promotes
good performance and makes the evauation process go smoothly. Adequate supervison
eiminates employees being surprised by what is contained in an evaudion because they
will have been discussing performance issues with their supervisor throughout the year.

Automatic raises should be diminaed. In many offices menit sysems provide for
rases determined by performance ratings. The judification for such sysems emphasize
the value of individudized incentives for good performance and regard the compstition in
the workplace that the syssem may generate as tolerable, if not podtive. On the other
hand, many defender offices have chosen not to utilize systems that fogter that type of
competition.'*® Raises may be linked, for example, to number of years in the office, such
that every one smilarly Stuated gets the same increase annudly, provided that they meet
or exceed a certain peformance rating. These offices place a premium on fogtering a
team environment of collective client respongbility. They view dients, in some respects,
as the agency’s responshility, not just a single attorney’s, and encourage an amosphere
in which colleegues will readily “jump in” to assst one ancther, for instance when
emergencies arise, without regard to who is going to get credit for the act when it comes
times to determine raises. Whatever path the CCPDO chooses, the key is that
remuneration be linked, in afair and meaningful way, to performance.

Devdopment of a peformance plan will involve time and resources. Successful
implementation of this recommendation will benefit employees by fostering professond
growth and increased opportunities within the organization and it will benefit CCPDO by
improving employee morde. Moreover, it will benefit the dients and the community for
years to come.  On the other hand, until a performance plan in which gaff is given some
ownership of the collective hedth of the organization is implemented, the office will not
be able to break the culture that has been holding it back for decades.

5. CCPDO Must Develop Training Programs and Opportunitiesfor All
Staff and Should Consider Creating a Specialized Training Unit.

As should be apparent from the preceding section, training is a key dement of a
performance plan. The CCPDO should begin immediately to develop a training program,
with a least two atorneys dedicated soldy to training (including a Training Director
postion, discussed earlier in the report). The unit should dtaff a cearinghouse function
that contains information on &l types of rdevant regiond, locd or nationd training
programs, create and maintain a motions bank and develop other types of specidized

17 Some practices, like watching supervisees in court, may occur only a few times during a supervision
cycle, while others, like case discussions, could be a weekly occurrence. Ultimately though, frequency
should be determined individually, and may vary based on experience levels and individual needs.

118 cCPDO staff expressed concern about the impact of a competitive pay scheme to the NLADA team. As
one attorney stated, “ The mgjority of the people in the office are upset about the new “competition” process
for raises being proposed. We do not want to compete with each other because it will turn the officeinto a
backbiting snake pit. Several attorneys have already started to engage in one-up-man-ship where they are
trying to pad their statistics.”
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materids, including specidized litigation notebooks, sample discovery letters and other
documents and checklists geared to specid types of cases. The training staff should dso
take the lead in designing in-house training programs, discussed in more detail below.

In addition, the training unit should be responsble for developing training needs
asessments to determine particular dtaff  training needs, and regular processes for
conducting them in conjunction with managers and supervisors agency-wide. Based on
the assessments and other daff and management input, the training unit should be
repongble for esablishing a yearly traning cdendar. The training staff should develop
a separate program for new lawyers, which should include role-playing, videotaping,
demongrations and other interactive teaching methods as wel as lectures. The most
effective defender “new attorney” training programs bring new attorneys on in “classes”
once or twice each year, and provide a 4-6 week intendve traning curricula  While
coordinated by the training director, the programs usualy incorporate participation by
many, if not al, saff members.

On-going training for more experienced atorneys must aso be provided, as well as
advanced programs for lawyers moving into feonies, juvenile court, appeds, and
supervisory postions. See Note 2 to the NLADA Defender Training and Development
Sandards ("Other specidized areas of practice which deserve specid training include
juvenile cases, non-capitd homicide offenses, sex abuse cases, sentencing advocacy,
gopellate/post conviction practice and mental hedth commitment cases’). The CCPDO
should consder some of the modd training practices utilized by other defender offices
including, monthly trid, appellate, invesigator or other practice (smal) groups that are
utilized for both sills training and supervison; annud (or twice yearly) full daff training
retreats, monthly atorney dSaff meetings that bring in outsde experts to tran on
substantive topics in areas such as forenscs or mentd hedth;'*® and annud trid or
appdlate practice indtitutes, anong others.

Traning daff should be a resource for identifying and developing training of al
types, for dl categories of staff.1?° Blue Ribbon Advisory Committee on Indigent Defense
Services, found that: "Management training has been underemphasized in the defender
community. In addition to indruction in such traditiond aress as recruitment, training,
personnd  evaudion, utilization of personne, budgeting, computerized case
management, and daidics, management traning should include some of the formdized

119 As NLADA's Blue Ribbon Advisory Committee on Indigent Defense Services'* concluded in 1996,
specialized training should cover the defense of drugs and violent crime cases; mental health, juvenile laws,
domestic violence, and substance abuse and treatment; training of both attorneys and investigators on new
and developing law enforcement technology and forensic sciences; training of non-legal staff to identify
diversion and other programs in the community; and training in the use of modern technology to gather
information, conduct research, litigate and communicate.

120 One of the most critical needs is for training in supervisory and management skills. The transition from
litigator to supervisor, and from supervisor to leader, is difficult and requires many new skills. Training
must include how to evaluate personnel effectively and fairly to maximize their professional growth, how
to deal with disciplinary problems, developments in technology, case management and budgeting, and how
to work with other staff members to achieve the goals of the organization. In addition to training the
lawyers, the training director should design programs for investigators with the assistance of the Chief
Investigator, and for support staff. The Chief Investigator expressed significant interest in such atraining
program. Both the CCPDO management and the county should support her in this endeavor.
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techniques of modern project management.” Smilarly, the Defender Training and
Development Sandards cdl for "the defender organization to provide dl supervisors and
leaders with training in management, supervisory, and traning skills as wdl as in
leadership principles%!

6. CCPDO Should Create a Separate Appelate Unit Incorporating the
Standards and Evaluation Design for Appellate Defender Offices!? The
PDO should establish policies implementing attorneys statutory obligation to
assist in the appeal process. Appropriate forms should be developed to
support this process. Supervisors should monitor case and court files to
assure that the policy is being implemented and performance evaluations
should reflect individual actions.

Appdlae representation requires specidization. Appeds often last for years making
it difficult to fulfill the demands of gppdlae research while fulfilling the equdly
demanding requirements of tria practice. For these reasons, most Statewide and magor
countywide defender offices have developed their own appelate divisons separate and
goat from the trid function.'®® It is extremdy rare and extreordinaily inefficient for trid
counsdl to conduct appeds in most of a county as they do in Clark County.*®* Itisa
practice that heightens the risk of unethica and uncongtitutiona appellate representation.

NLADA Guidelines for Legal Defense Systems in the United Sates stress the
importance of separating the trid and gppdlae functions. Guiddine 4.3 unequivocdly
satesthat:

The gppdlae and post conviction functions should be independent of the
trid function in order to accomplish free and unredtricted review of trid
court proceedings. Where the appdlate office is part of a defender system
that includes both trids and agppeds, the gppelate function should be as
organizationally independent of the tria function asisfeasible!*®

The gandard makes clear that the man reason for independence of the appellate
function is to dlow for “independent review of the competence and performance of trid
counsd.” Such review is essentid to avoid violating conflict of interest laws and ethics
rules. Furthermore, leaving trid attorneys respongble for conducting their own appeds

121 gtandard 8.1 (NLADA, 1997).

122 NLADA, 1980.

123 specialized appellate defender offices exist in over 40 states.

124 Occasionally, a lawyer may be particularly invested in the issues in a case, and have litigated a variety
of specialized motions that would facilitate effective representation on appeal. While most lawyers are
more skilled in either trials or appeals, some lawyers are equally effective in both trial and appellate arenas.
In this limited sense, it may make sense for the trial lawyer to retain the appeal, but generaly it is best to

have separate counsel on appeal.

125 gimilarly, ABA Principle 7 segregates the requirements of continuity of representation between trial and
appellate representation.
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can produce a chilling effect on individuas right to a fair trid: attorneys do not proceed
to trial because they know it can mean that their workload will increase with the potentia
of a direct gpped upon conviction. The low trid raie and gopedlate rate highlighted in the
DOJABA report may reflect this. Indeed, because the CCPDO lacks policies or
procedures for routindly advisng individuas of ther right to an goped and there is no
traning in what conditutes a vaid conditutiona waiver of that right, the low trid and
goped raes rase dgnificant questions as to whether gppellate obligations are being
fulfilled.

The low number of direct gppeds hisoricdly filed by CCPDO make it difficult to
judge exactly how many attorneys should be dedicated to the new divison, but the
volume of serious cases the office handles suggests that at least five would be a
reasonable beginning. Once the new case-tracking system is implemented the data can be
used to determine the division workload more accurately.

In addition to providing appellate representation, well-managed appeas units can
provide important support to trid divisons dso. Appdlae atorneys are often in the best
position to provide research and writing support for complex legd issues that can arise
unexpectedly in the course of a trid. Appeds divisons produce monthly digests of new
opinions relevant to crimina law practice and procedure and mantain indexed, brief
banks accessible to dl atorneys (not just those in the division)!?® In many offices the
appdlate divison is responsible for important post-conviction work.*?”  The CCPDO
should incorporate these features into the work processes of the unit.

7. CCPDO Should Consider Alternative Methods of Attorney Assignment
and the Composition of Teams. The new structure should support ethically
required independence and maximize the benefits of team interaction.

Public defender offices occupy a unique podtion in the crimind judtice sysem —
indeed, in the communities in which they exist. Like the courts and prosecutors, defender
offices are publicly funded, and have an obligaion to the public to manage their budgets
effectivdy and efficiently. However, unlike the courts and prosecutors, the defender
office’s obligation to the public takes the form of an obligaion to each individud low-
income client the office is asigned to represent pursuant to the government's
condtitutiond obligations under the Sixth Amendment.

National standards and ethicd rules command that public defense providers be
independent of undue control or influence by the courts and the politicaly eected
branches of government, including those that fund them. As required in ABA Principle 1,
the public defense function should be “subject to judicid supervison only in the same

126 |n many jurisdictions, the brief bank is also made available to contract attorneys or assigned counsel
who are not part of the defender office, as part of the support defender programs provide to the private bar.

127 The CCPDO should train all attorneys and paralegals in appropriate and effective pre-judgment motion
practice. Form motions should be produced to support this effort and attorneys should have access to a brief
bank containing samples. Supervisors should encourage the use of pre-judgment motions in appropriate
situations and should monitor case files to determine if practice in this area is improving. Attorney
performance eval uations should address this area of practice.
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manner and to the same extent as retained counsd.” This requirement derives from the
constitutional requirement of conflict-free defense representation. %2

The County Board of Supervisors gppoints the Clark County Public Defender who
saves @ will. The current Chief Public Defender was appointed in October 2001.
Although fact gathering for this report did not cdl for interviews with County officids,
there was no evidence from the internd operations of the office to suggest that they do
not permit the Public Defender to operate independently.

Smilaly, dthough there was no direct evidence of undue judicid influence in the
Office's operations, the CCPDO’s dructure is one that can foster a diminution of the
independence of the attorneys. Specificdly, attorneys are assigned to courtrooms where
they appear before the same judge, sometimes for years. At wordt, this system is a recipe
for actud influence or conflict of interet, or a a minimum, the gppearance of undue
influence by the judge over the representation provided to clients. The Sructure often
results in some reluctance on the pat of individua defenders to disagree with or
chdlenge the judge before whom they must appear every day. It invites others, including
clients, to infer that the attorney and the judge are some sort of “team,” or, worse, that the
attorney is subordinate to, or “works for,” the judge. Asde from independence issues,
practicing before the same judicd officer tends to Stagnate attorneys (and other
professonds’) professond development.

For dl of these reasons, the CCPDO should replace this assgnment system with a
sysem that assigns attorneys to cases. Until the new assignment system has been fully
implemented, attorneys can be rotated into different courtrooms. The reevauation of the
assgnment system provides an opportunity for reconfiguring teams and integrating true
team proceses into office operations. There are many different ways to configure the
teams, and indeed it may be the case that no two models in defender offices are identical.
But al successful teams both indde and outsde of public defender offices, combine
different skills and expertise in doing the teams work. Teams in many offices include
vaying disciplines and pagorofessond daff members, in addition to  attorneys.
Examples are socid workers, language trandators, community workers, investigators and
clerical daff. Often cdled “cross-functiond work teams” such groupings of individuds
deiver savice in fundamentdly different ways than traditiond functiondly divided
offices.

Teams can be configured based on the type of cases the unit will handle. The
determinative case type can be subgantive, like the CCPDO units that currently handle
sex offenses or homicide cases, or designated by case category or grade, such as Felony
A, Feony B, etc. Some public defender offices develop attorney teams based upon
experience leve. Such team dedgnations dso provide a basis for organizing sructured
traning talored to skills and experience, as wel as for managing case assgnments.
Others utilize teams that are daffed with a diversty of experience levels which may
range from entry leve to very experienced daff. And dill others combine some aspects
of dl of the modds sat forth above. Even teams tha are not “cross-functiond,” should
be devdoped with consderation given to choosng team members who have different
srengths.

128 See Holloway v. Arkansas, 435 U.S. 475 (1978); Cuyler v. Sullivan, 446 U. S. 335 (1980); Wood V.
Georgia, 450 U. S. 261 (1981).

61



The fird gep in devdoping new teams is to detemine the primary god of
implementing such an goproach. If the god is to bring the full advantage of team
representation to each client's case, then a modd like that employed by the
Neighborhood Defender Service (“NDS’), for example, may be appropriate. NDS clients
ae assgned not soley to a dingle atorney but to a “cross-functiond” (multidisciplinary)
team of attorneys, investigators, socia workers and others, adl of whom are expected to
be able to step in if necessary to provide services to a particular team dient®® On the
other hand, if the primary god is to develop effective training units, then an experience-
based team composition may prove more useful.

Whatever decison is made about teams, the team dructure must implement work
processes that incorporate sound principles of “teaming,” which require basic changes in
how work is done. The performance of the investigation function can be usad to illustrate
the differences in work processes between teams and divided organizations. The CCPDO
maintans a separate divison for invedtigators. A “library” approach to invedigation is
used in which specific requests are made for specific investigative tasks. When the task is
completed, the investigator moves on to different tasks in different cases handled by
different lawyers. In a team-based organizaion, the invedigator serves within a single
team and handles his or her work in a joint fashion with other team members including
attorneys and other pargprofessonals. He or she may be responsble for the entire
invedtigative work of the teem. But, a the margins of individud respongbility, team
members share specific kinds of work whatever their training or expertise.

Changing an organization from an individud to a teambased culture is far more
difficult than darting a team-based organization or divison from scratch. There are four
components to successful implementation of team dructures. Fird, teams must have
consistent work processes that are clearly defined and delineated.™*° Processes are the
“how” of doing work. This means that the way in which work is done in individud cases
and for individud clients must be consgtent for al cases and dlients That is, while cases
differ, clients differ and legd drategies differ, the way in which the team goes about
preparing the case and representing the client must be the same. This consistency in work
processes obviaes the need for continua delegation of responshility or modification of
work processes in individua cases. In effect, condstent work processes offset severa
traditiond mechanisms of management. To accomplish this, the work processes must be
carefully defined in advance and described in writing.

Second, project management, even in rudimentary forms, must be used by teams to
manage work processes to assure that goas are achieved. The delegation to or divison of
work among team members is an active process undertaken at the beginning of a case.
However, work processes are managed throughout the case and to its conclusion by
tregting the case as a project. This may condst of task definition with supporting time
lines for achievement,®*! by regular structured mestings in which progress is gauged or

129 The challenges in implementing the NDS team model are increased by the CCPDO's current high
casel oads and understaffing.

130 seholtes, P., The Team Handbook Second Edition, Oriel Books, 1996.

131 Gantt charts are one example of this.
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by a variety of problemsolving techniques associated with quality improvement.!? In
any event, congtant and formaized communication is required to support team processes
and project management. Project management must include formaized communication
within the team. Whether this is by team meetings, as suggested above, or by information
systems (for example e-mail), communication must not be haphazard or Ieft to chance.

Third, team performance should be measured and the results used continudly to
asess and improve team performance. Performance indicators should be established for
this purpose so that team members can judge therr achievements and the CCPDO can
give appropriate support or rewards to the teams as an entity. The concept of a
“dashboard” of indicators is discussed elsewhere in this evauation report, but the concept
applies equdly to managing team performance. This sort of performance “feedback loop”
isessentid to judging team effectiveness.

Findly, management must actively support the group interaction that is essentid to
team success. In mogt organizations that are organized around teams, space alocation
plays an esentid role in this™® Information sysems can adso support interaction and
group activities through “virtud” space’®*  However, the exising physical space within
the CCPDO office and the current approach to its dlocation are barriers to group
interaction (exacerbated by the need to increase daff). Individud offices are arayed
dong narow hals on separate floors and office assgnment is independent of team
compogtion. While remarkable drides have been made recently with respect to
information systems support, only the CCPDO's e-mail capacity directly supports group
interaction. To support team interaction, space assgnment should be adjusted to group
team members in common aress. If office Sze is adequate, more than one individud can
be assgned to a given space. Space assgnment should be made in a fashion tha
integrates pargprofessona and support personnel in common areas with atorneys. Group
interaction should be actively supported with requirements of frequent team meetings and
dissemination of quantitetive information from the dashboard. Information systems
drategy and related budget dlocations should account for team interaction and
communication. With the prevalence of teams in organizations, abundant “off-the-shef”
gpplications and solutions are available for this purpose.

As suggested above, there is a vast body of knowledge about the complex matter of
organizing aound and ddivering work through teams. Before implementing team
models, the CCPDO management should consult with other public defender
organizations that have used them. In addition, CCPDO management should read at least
some of the avaldble literature and consder using consultants who have experience in
this fidd. While “high-performance work teams’ have achieved remarkable outcomes in
many endeavors, it is adso true that they have faled in others due to insufficient
management understanding, inadequate planning or poor implementation.

132 Scholtes, P., The Team Handbook, ibid.
133 See Peters, T., Liberation Management, Ballantine Books, 1994

134 For example, with project management software and video conferencing capability.
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8. The CCPDO Should Begin a Strategic Planning Process that Includes a
Structured Planning Process for the Annual Budget Submisson and
Engages Senior Management. Justifications should be detailed and
supported by gquantitative data collected over time. Performance indicators
that support day-to-day decision-making should be developed and consistently
used throughout the year and annually in support of budget submissions.

The CCPDO should produce a written drategic plan to accomplish specific Strategic
gods. The gods should include the recommendations of this evauaion. Performance
indicators, especidly quantitative and “outcomes’ indicators should be established so that
progress againg the plan can be judged.

As pat of its overdl management plan, the CCPDO should write misson and vison
gatements that are developed through a collaborative process among managers and staff.
The CCPDO should embark on a continuous planning process, to support its vison and
misson datements and specific drategic  objectives, including achieving the gods
described above on an office-wide basis, and additiond goas set by individud divisons
and units. Divisond and unit plans and gods should be supported by quantitetive
indicators in a fashion that supports organizational gods and indicators. The planning
process should include specific procedures for developing some of the drategies
discussed dsewhere in this report, including, for example, community outreach
initigtives

The process should include regular contact among PDO management, the court and
the Didrict Attorney’s office, and between PDO management and management in other
public defender offices. It should dso include regular atendance a outsde management
traning programs, SO tha senior management can become familiar not only with
techniques and programs in other defender offices, but dso in large law firms and
organizations with amilar saff 9zes and operations.

Strategic planning and budget development should occur a the same time and by a
sngle process. This requires that the management team from dl divisons, dong with the
Budget Officer, be active in budget development. In this way, srategic priorities support
meaningful budget devdopment. This unified process will dso reinforce communication
and consensus among managers with respect to drategy and the related prioritizing of
expendituress.  Over time, CCPDO managers will begin to “think” budget and
expenditures  when thinking drategicdly. Additiondly, in deding with County
management and the Board of Commissoners on budget issues, a focus should be
maintained on those issues of grestest importance. The entire budget development
process should be described by the Budget Officer in a written policy or Smilar
document o that it becomes a permanent management activity.

Most defender managers come to ther jobs with no traning or experience in
organizationd devdopment. While the Chiegf Defender's involvement in the drategic
planning process is critica, the processes should be developed in the firgt instance with
the assgance of professonds who can ensure the expeditious desgn of a planning
drategy and facilitate some of the initid planning sessons.  Once underway, the internd
management dtaff will be better postioned to continue implementation and refinement of
the processes in accordance with need.



0. The Public Defender Should Immediatedly Design and Implement an
Agency-Wide Communications Plan.

Mr. Cooper’s gppointment to the postion of Chief Public Defender was greeted with
optimism by many of the CCPDO &aff. Office factions that had pushed for change in the
adminigration felt that Mr. Cooper understood the problems to be fixed and would not
tolerate busness as usud. At the same time, the office faction that beieved the office
functioned effectively under the prior regime was rdieved that the gppointment did not
go to an “outsder.” At the time of our Ste vigt, Mr. Cooper had been Chief Public
Defender for close to nine months. Suffice it to say that the spirit of optimism was
beginning to erode.

The sngle most important factor in this eroson gopears to be the feding tha
whatever decisons are being contemplated or made, the lines of communication from
Mr. Cooper and Mr. Baker about the decisons are nonexistent. Information collected by
the NLADA team reveds that CCPDO suffers from a lack of communication from the
top down. Apat from the lack of training, poor communication was cited most often on
the daff surveys and interviews as the organizationd issue needing the mogt atention.
One datorney commented: “Communication in this office is sorely lacking. Management
decisons are made and ddlivered through the Team Chiefs, some of whom pass aong the
information to ther atorneys and some don't” Ancother noted: “Communication in our
office is not greet. It would be nice if Marcus sent out regular emails or visted one-on-
one with the gaff.”

The communication problem is even more pronounced with the nonattorney daff,
many of whom fed like they are left out of the loop on every matter of office importance.
Though this culture was dealy a remnant from the old adminidration, current
management has not done enough to address the former practices.

Frequent and effective communications between managers and daff are essentid to
effective management. Communication ensures tha management and daff keep each
other informed about important developments in the crimind jusice sysem and in the
office; develops and enhances mutual respect and support; and encourages daff to take
repongbility for the success of the entire organization (not just ther own job
responghilities, or the team to which they are assgned). Obvioudy, in an office of
gpproximately 130 people, it would be impossble for the Public Defender to spend a
great ded of time with each person one-on-one.  There are, however, efficient,
managesble ways to keep managers in touch with daff, and saff in touch with each
other. It is imperaive for Mr. Cooper to develop ways to meet with staff regularly. He
should also make a concerted effort to be seen around the office and to increase his
accesshbility.  Though the recommended changes in management structure should help
the current communication deficiency, Mr. Cooper ill should congder the following
strategies in developing an agency-wide communications plan:

i. Involve staff in the process of developing the plan. A daff medting(s) with an
announced god of improving officewide communicaions in which daff
brangorm ideas for doing so, sends an immediate sgnd that management is
serious about the issue and that staff thoughts on the subject are important.  Some
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of the drategies suggested by saff that can be easily implemented should be put
in place immediady.

ii. Design a regular meeting schedule for the Public Defender to meet with staff.
While Mr. Cooper cannot be expected to attend al office meetings, he should
develop regular petterns for meetings within the office that he will lead and/or
atend.’®®  Tha might mean a sngle monthly full aff mesting or separate
meetings for attorney and non-attorney staff or even smdler groupings. Whatever
system is devised for bringing gaff together should include some opportunity for
staff to have access to Mr. Cooper a least monthly.*®  Mesting agendas should
be designed to provide opportunities both for Mr. Cooper to provide information
to staff and for saff to provide feedback and information to management.

iii.  In addition to a formal meeting structure, Mr. Cooper should consider informal
routines to increase his interaction with staff. For example, some defender chiefs
make themsdves avalladle in their offices & a sat time weekly, often lunchtime or
a the end of the day, for saff who wish to drop by for informa conversation on
work-related topics. Others outindy spend an hour or s0 each day “waking the
hals’ and stopping in offices to spesk to Saff.

iv.  Launch an agency newdetter. Many defender organizetions have regular
newdetters that are used to promote interagency communications, including
information sharing, praise for “jobs wel done” and other features. A column
written by the chief defender is usualy aregular festure.

v.  Participate and promote appropriate social events. Office socid events, on the
occason of retirements or as opportunities to recognize sgnificant staff work or
miletones, or smply for fodering collegidity (such as an annud daff family
picnic), are dl good ways to remove bariers and facilitate strong working
relations between staff and management.

135 Commendably, at the time of the site visit, Mr. Baker had begun weekly meetings with Team Chiefs.
Especially during the years of transition, regular meetings with managers will be a crucial feature of
improving office operations. The staff meetings referenced in this section should be in addition to aregular
management meeting structure.

138 Mr. Cooper should consider hearing from staff their ideas on what kind of staff meeting structures
would be most helpful toward improving communication and the work processes of the organization.
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10. CCPDO Must Begin Active Community Outreach to Promote Postive
Rdations in the Community-at-Large and its Client Base. The office
should work towar ds the establishment of a Citizens Advisory Board.

As referenced earlier in this report, the history of the CCPDO includes sgnificant
community dissstifaction with the manner in which the office has been providing
conditutionally mandated servicess Aware of the history and the importance of
community support to effective functioning, the Public Defender is poised to teke
deps to address the concerns.  During our preiminary fact-finding dte vist, Mr.
Cooper expressed great interest in the concept of community defense representation,
particularly the idea of having sadlite public defender offices based in sections of the
County where the office’s client populaions are concentrated. This was one of the
reasons Mr. Leonard Noisette from the Neighborhood Defender Services of Harlem
(NDS) was invited to participate on the NLADA finad gSte team. NDS is one of the
premier community-based (public defender) law offices in the country. NDS is
regarded as an important participant in the life of the Harlem community. In addition
to providing representation to individuds who cannot afford to retain counsd, NDS
dso offers various types of community outreech and services, including educationd
prograns to young people and community groups to improve conflict-resolution
Kills and basc life-skills, to reduce the likdihood of unlawful conduct, and to
increase understanding of the crimina justice system. .

Opportunities for improving community relations are one of the reasons that
adoption of a community-based law offices gpproach would be beneficid to the
CCPDO. Even under the best circumstances, however, such a project requires
ggnificant planning and implementation time, and will require putting severd criticd
“building blocks’ into place to increese the likdihood of a successful program.
Given the prudence of moving to improve relaions more quickly than is possble to
open a new office, the CCPDO should start with some smdler steps that can have a
more immediate impact.

i. CCPDO should develop and implement consistent policies and practices for
dealing with client and community complaints

ii. CCPDO should follow the lead of other public defender offices nationwide
and create a professional law office reception area that connotes courtesy,
“ customer service” and professionalism.*” For many dients or their families,
the firg impresson of the organization charged with representing them is the

CCPDO's reception area, which currently is a stark, unwelcoming place®®

137 On a similar note, NLADA made numerous phone calls to the CCPDO during the course of the present
study. On many occasions we were not able to get through the switchboard, or were left on hold for over
ten minutes. We suggest that the CCPDO re-examine their phone service system with an eye toward
customer relations.

138 The area is somewhat reminiscent of a bus terminal waiting area, complete with a very loud soft drink
machine humming in the background. Receptionists are cordoned off from the public behind thick glass,
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The reception area decor does not present a first impression likely to promote
podsitive community relations, or to engender the trust and confidence of the
office’sindigent clients and ther families,

One example of a creative community outreech initiative, which severd
defender programs have developed both to improve the office environment
and reach out to the community, is a community art forum. A daff committee
works on ways to locate art from community members, often school children,
to decorate the waiting area and hdlways of the public defender office. Some
defender offices have co-sponsored art contests in local schools in partnership
with other community groups. Some have extended the program to inmates.
Either way, the client population and young people in the community embark
upon a vdudble exercse of <ill-building, achievement and  community
recognition, and sef-confidence.

The Public Defender should inventory staff through surveys and/or staff-
meeting discussions to determine the community work that staff is already
engaged in. Defender Chiefs who do so are often surprised at the extent to
which &aff is involved in community projects on ther own time®®®
Management should then condder ways to let the community know of the
CCPDO ¢aff members postive contributions to the community, perhaps by a
monthly write-up that is available in the reception area, awards and public
recognition for outstanding staff contributions, joint media or public outreach
perhaps in concert with the Didtrict Attorney’ s office, or through other means.

The Public Defender should seek staff input on other initiatives the
organization can feasibly undertake to improve community relations.
Allowing daff to braingorm idess is an easy way to tgp into dtaff cregtive
resources. It is dso a ussful way to identify those daff members with the
grestest interest and ability to work on committees that can play a lead role in
implementing initiatives that the CCPDO decides to undertake. Such mestings
are a good way to generate staff support and begin creating a structure for
longer term planning — two of the building blocks essentid in the development
of acommunity law office.24°

and clients must ask for a public defender through a microphone set up similarly to family-visitation rooms
in county jails.

139 Team interviews during the site visit revealed many such examples. These include participation by the
Chief Public Defender in community service projects such as tutoring/mentoring for children at Reynaldo
L. Martinez Elementary School. The Martinez school has the largest concentration of homeless studentsin
the elementary Clark Count School District setting. Twenty employees (including 18 attorneys) have
agreed to participate in this worthwhile endeavor. Mr. Cooper aso reported to NLADA that there is now
active community outreach by CCPDO employees through the Martin Luther King Junior Resource Center.

140 This has also proven to be a successful strategy for improving attorney/non-attorney staff relations by
providing opportunities them to work together on projects in settings where the attorneys are not
necessarily the individuals with the expertise.
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v.  The Public Defender should create a forum in which community members feel
free to both air complaints and offer suggestions for how the CCPDO can be
more attuned to community needs. This is another of the important steps
toward developing a community office. It will require Mr. Cooper and other
managers to build rdationships and form coditions with community groups.
It is especidly important to reach out to the juvenile community, via youth
organizations, fath-based initiatives, and schools to begn explaning the
purpose of the CCPDO and build trust among a-risk groups. Some public
defender agencies have found it beneficiad to devdop a PDO citizens
advisory board in which a cross section of volunteer community members
offer indghts and feedback to defender management on an ornrgoing bess
regarding the organization's ability to fulfill the needs of its dient base. Such
groups have been invduable to defender offices and the crimind judtice
system, as well as the community a-large!*!

11. CCPDO Management Should Take Advantage of the Resources Available
Through Active Participation in the National Indigent Defense
Community to Support | mprovement of CCPDO Operations.

Much of the information and a wedth of resources that will diminate the need for the
CCPDO management to wade time and money “reinventing wheds’ as they move to
address issues raised in this report are readily avalable through the nationd indigent
defense community.  Through an expandve ndiond network that includes severd
nationd organizations and people in the defender community dl across the country, Mr.
Cooper and the CCPDO can access training (both skills and substantive), sample training
curricula and other materids, dSandards, management information, sample forms,
manuds and other documents, as well as a network of defender leaders and practitioners
willing to share sound idess, drategies, advice and support. The Public Defender should
actively pursue opportunities to connect with the nationa defender leadership community
and make efforts to provide similar opportunities for other CCPDO managers and staff.4
In this regard, Mr. Cooper should consder the following among the many ways to tap
into these resources.'*3

Attend American Council of Chief Defenders (ACCD) activities and utilize ACCD
resources, incuding joining the emall lig, taking advantage of the leadership mentoring

141 Mr. Cooper may wish to contact the Brennan Center for Justice Criminal Justice Program in New Y ork
City for additional information on planning community forums and other defender-led community
initiatives.

142 participants report that the cost of sending staff to national events are readily offset by knowledge
gained about cost-saving initiatives, management efficiencies, and the sharing of documents, systems,
technologies and “best practices” which would otherwise need to be created from “ scratch” or through trial
and error.

143 Once the CCPDO makes determinations about timeframes and priorities for the recommendations in this

report that they intend to pursue, the evaluation team can provide additional information about resources
tailored to those objectives.
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network, and edtablishing a “sder date’ reationship. The ACCD email lig provides a
no-cod way of quickly getting information from multiple other jurisdictions.  For
example, a chief defender in New Mexico recently sought information to assst her in
setting assgned counsd rates in death pendty cases.  Within 24 hours of sending a
request for information on the emal lig she had information about the rates in hdf the
datesin the country.

The ACCD Leadership Mentoring Initistive maiches defender leaders with one or
more of their counterpats who lead public defense systems that have successfully
addressed issues that the defender leader is facing. For the CCPDO, the Public Defender
Sarvice for the District of Columbia (PDS) would be an appropriste mach.*** At a
minimum, Mr. Cooper should spend time a PDS to observe its operdions. It is
recommended that he travel to Washington D.C. with a team that could include, for
example, Mr. Baker and other current (or potentid) managers and daff such as an
gopdlae atorney, the head of the juvenile divison, and the manager for
investigations*°

The “gder-gate’ relationship is another opportunity to connect in a more forma way
with another defender agency. Unlike what is often a one-time mentor dSte vist, the
“deer-date’ programs establish on-going relationships that can provide both defender
agencies with information-sharing berefits.  For convenience and cost reasons, the
“daer-date’ agencies tend to be more physicaly proximate to one another than may be
the case in the mentoring arangement. The Riversde County Public Defender Office
has recently undergone a cultura transformation Smilar to the recommendations in this
report, and could be a beneficia pairing for the CCPDO.14®

12. Clark County and the CCPDO Should Use National Standards and
Guiddines When Consdering the Most Appropriate Process for
Deter mining Financial Eligibility.

Though Gideon v. Wainwright requires states to provide counsd for those unable to
afford counsd, it does not dae explictly how to deermine financid digibility.
Jurisdictions across the country have weighed various interests when conddering how
best to meke such delermindions. Many juridictions that have no digibility guiddines
and conduct no inquiry, or smply gppoint a lawvyer for dl defendants who clam they
cannot afford retained counsel. The reasons for such systems (or non-systems, to be more
accurae) vary: poverty rates among the defendant population may have been empiricaly

144 For many reasons, including compliance with most national indigent defense standards, PDS is regarded
nationally as a model defender agency. PDS has implemented successful strategies to address many of the
significant issues mentioned in this report, including implementing comprehensive training programs,

establishing an appellate division based on national standards, providing effective representationin juvenile
court and creating a division of social workers, and an investigative division staff as well as a volunteer
investigator program. The office has also recently opened a small community satellite office.

145 Mr. Ron Sullivan, the PDS Director, aready has agreed to the “mentoring” relationship and would
welcome avisit from Mr. Cooper and his staff if he determines that such arelationship would be beneficial.

148 Mr. Gary Windom, the Public Defender for Riverside County, also has already expressed an interest and
willingnessto “partner” with the CCPDO.
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found to be so high that the cost of digibility screening would exceed the potentid cost-
savings, the need to keep court dockets moving may have been determined by the
judiciary to be more important than teking the time and effort to conduct digibility
screening; or the reason may be smple inertia on the part of the respongible officids. But
many other jurisdictions have determined that important fiscd gods of cost-control and
accountability are served by implementing procedures to ensure that no one who can
afford counsd is gppointed one at public expense. In these areas of the country, there is
often very thorough verification of financd information provided by the defendant —
many times by an independent pre-trid services unit and often at substantial costs.

Currently, very little financid screening is done by the CCPDO. The initid interview
fom oolicits limited financid daa and little or no verificaion is performed.
Consequently, there is a generd beief among the dtaff that some people are getting the
sarvices of the CCPDO who otherwise could afford private counsd.

The limited amount of disposition data kept by CCPDO on its case-tracking system
prevented an accurate determination of information regarding financid screening.  Firdt,
the evaduation team was not able to secure information on those defendants who
requested counsd but were denied a public attorney upon a financial determination prior
to appointment of the CCPDO. Second, of those defendants who were at least initidly
gopointed the services of CCPDO, dispogtion information is not maintained with any
degree of uniformity in the case-tracking system. For ingtance, though some case files
date that the defendant “retained private counsd,” more smply had a dispostion code of
“private atorney.”  Unfortunately, this dispostion code dso may indicate an indigent
defendant for whom the office determined a conflict of interet and who was given a
contract attorney.  More importantly, a catchdl “other” dispodtion code is used which
covers both conflicts of interest and defendants who retained private counsd.**”  Short of
a case-by-case hand count, there is no way to determine with accuracy the percentage of
cases in which defendants were able to retain counsel with private funds a some point
after being appointed a public defender.

What we can dtate is that of the 9,758 felony cases digposed in 1999, 1,294 were
marked “other,” while 188 were marked “retained private counsd.” Another four cases
were marked “withdrawal.” When added together, these cases totd 1,486. This means
that 15.23% of al cases assigned to the CCPDO in 1999 were not represented by the
agency. We aso ran smilar data for 2000. In that year, 1,481 of the 10,480 dispositions
(or 14.13%) were marked with smilar field codes (other: 437; retained: 958; conflict: 75;
and withdrawal: 11).

Clark County officids must decide to what extent the need to ensure the public that
money is being spent efficiently outweighs the cost of digibility verification processes.
If it is determined to move ahead with more rigorous screening, national standards can be
used to structure the process.

The Guidelines for Legal Defense Systems in the United Sates issued by the Nationd
Study Commisson on Defense Services date that, “[€]ffective representation should be
provided to anyone who is unable, without subgantia financid hardship to himsdf or to

147 |n certain instances, more disposition detail was contained in the “sentence” field, which assisted in
making a determination of the case’ s actual disposition, but not in all cases.
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his dependents, to obtain such representation.”**® “Substantid hardship” is dso the
sandard promulgated by the ABA.'*® While ABA Defense Services Standard 5-7.1
makes no effort to define need or hardship, it does prohibit denid of appointed counsd
because of a person's ability to pay part of the cost of representation, because friends or
relatives have resources to retain counsdl, or because bond has been or can be posted. In
practice, the “substantial hardship” standard has led many jurisdictions to creste a tiered
screening system. At some minimum asset threshold, a defendant is presumed digible
without undergoing further screening. Defendants not fdling beow the presumptive
threshold are then subjected to a more rigorous screening process to determine if ther
paticular circumgtances (including seriousness of the charges being faced, monthly
expenses, loca private counsd rates) would result in a “subgstantid  hardship” were they
to seek to retan private counsd. The great mgority of defendants currently being
offered the services of the CCPDO should qudify for public counsd under the
presumptive sandard, thus minimizing the need to use a more expandve stcreening and
verification process. Examples of such presumptive standards include:

i. A defendant is presumed digible if he or she receaives public asssance, such as
Food Stamps, Aid to Families of Dependent Children, Medicad, Disdbility
Insurance, or residesin public housing.**°

ii. A defendant is presumed digible if he or she is currently serving a senterce in a
correctiond inditution or ishoused in amenta hedth fadility.

For those who do not meet the presumptive sandard but who may ill quaify under
the “subdantid hardship” doandard, many jurisdictions have developed financid
dighility formulas that take into account a household’'s net income, liquid assets,
“reasonable’ necessary expenses and other “exceptional” expenses. The Nationd Study
Commission on Defense Sarvices guidelines are more comprehendve than other nationd
standards in guiding this second tier of digibility determinations. The fird step is to
determine a defendant’s net income (usualy verified through documented pay stubs) and
liquid assets. Under Guiddine 1.5, liquid assets include cash in hand, stocks and bonds,
bank accounts and any other property that can be readily converted to cash. Factors not to
be considered include the person's car,’®! house®? household furnishings, doathing, any

148 Gliddine 1.5.

149 ABA Standards for Criminal Justice: Providing Defense Services 5-7.1 states: “Counsel should be

provided to persons who are financially unable to obtain adequate representation without substantial
hardship.”

150 An additional benefit to using public aid as a presumptive threshold is that other agencies already
rigorously screen and verify the person to qualify for such assistance. Using these standards allows a
jurisdiction to, in effect, “ piggy-back” onto the verification process without duplicating efforts.

151 A defendant’ s vehicle may be the only thing keeping him and her off of public assistance by allowing
him or her the meansto get to work, or comply with conditions of probation or pretrial release such as drug
or mental health treatment, or family counseling. In a county as geographically expansive as Clark County,
including a car in aperson’ liquid assets may be ultimately more costly than appointing the person a public
defender.
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property declared exempt from attachment or execution by law, the person’s release on
bond, or the resources of a spouse, parent or other person.

Next, the screening agency assesses a defendant’s reasonable necessary expenses and
other money owed for exceptiona expenses, like medica care not covered by insurance,
or court-ordered family support.  Though jurisdictions vay as to what congitutes
“necessary” expenses, most include rent, day-care and utilities.

Screeners then determine an individud’s available funds to contribute toward defense
representation by adding the net income and liquid assats and subtracting from the totd
the sum of reasonable and exceptiona expenses. [(Net Income + Liquid Assets) —
(Reasonable + Exceptiond Expenses) = Avalable Funds]. The resulting “avalable
funds’ can then be measured againg a second tier presumptive digibility gandard. In
many jurisdictions, this second presumptive leve is tied to a percentage of the Federd
Poverty guiddines. For instance, Florida sets its presumptive standard at 2509 of the
Federd Poverty guiddine®? Table 5-1 (below) shows the 2002 Hedth and Human
Sarvices Poverty Guiddines, by family sze and annud income, and compares the 250%
and 150% standard for both annua and monthly income.

Table5-1
Federd Poverty Guidelines™*

I 150% 250%
Family Size Poverty Index Annual Monthly Annual Monthly
1 $3,860 $13,290 $1,107.50 $22,150 $1,845.83
2 $11,940 $17,910 $1,492.50 $29,850 $2,487.50
3 $15,020 $22,530 $1,877.50 $37,550 $3,129.17
4 $18,100 $27,150 $2,262.50 $45,250 $3,770.83
5 $21,180 $31,770 $2,647.50 $52,950 $4,412.50
6 $24,260 $36,390 $3,032.50 $60,650 $5,064.17

In some jurisdictions, digibility screening is terminated if a person’s net income and
liquid assets exceed these income thresholds, and the person is deemed indligible for
public gppointment of counsd. In others, persons can be deemed digible if their net
income and liquid assets exceed these thresholds, but reasonable and exceptiona
expenses bring them under the threshold.

One example of jurisdiction employing such a financid determination system is New
York City. There, the formula dso takes into account the seriousness of the charge. As
with mogt jurisdictions, defendants in New York City whose gross income fals a or

152 1t is assumed that the goals of the criminal justice system are not served by rendering homeless a
charged-but-unadjudicated defendant, or his or her family.

153 FL. Stat. §27.52. Though a state-by-state, county-by-county study has not been conducted to determine
the total number of jurisdictions that use the Federal Poverty guidelines and some presumptive percentage
thereof, the evaluation team’s range of experience suggests a national norm of approximately 150% of the
federal rate.

154 Federal Register, Vol. 67, No. 31, February 14, 2002, pp. 6,931-6,933. For each additional household
member, add $3,080.
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below the current federd poverty index are presumptively digible for assgned counsd.
However, even defendants with household gross incomes above these leves are digible
for assgned counsd, if they ae financidly unable to retan counsd. In determining
whether a defendant is unable to retain counsd, the cout consders the household's other
finandd commitments, induding rent or mortgage payments, the cost of food and
utilities, debts, the likely cost of counsal, unusua expenses, and available liquid assets ™>°

As in Forida, New York City’s guiddines provide that defendants charged with
misdemeanors are presumptively digible for assgned counsd when the gross household
income is & or beow 250% of the federd poverty standard. The guiddines smilarly
provide that defendants charged with felonies are presumptively digible for assgned
counse when the gross household income is a or below 350% of the federd poverty
standard.

In lieu of the Federd Poverty guiddines, other jurisdictions take into account the
going rate for private counse to represent a defendant on various case types. For
ingance, in Clark County, private atorneys routindy ask for a $5,000 retaner to
represent a person on a felony indictment, in which case a defendant may fal above the
150% Federal Poverty index ($1,107.50 monthly avalable funds) but would dill face a
“subgtantid hardship” if he or she were to retain privae counsd. The evduation team
was told that private atorneys routindy charge $800 to defend a person agangt
misdemeanor charges. In such an ingance, the defendant in the above example would
not qudh;y for counsd if facing a misdemeanor charge while qudifying if facing feony
charges.1*

The three-tiered screening system described above has an added benefit to the overdl
judice sysem. In many jurisdictions, public defenders employ invedtigetion interns to
conduct these digihility screenings at little or no cost.'®” These interns regularly go to
the jall each morning and afternoon to conduct the financid screening on dl people
brought in on new darges. The gppointment of the public defender can be made as soon
as the digibility is determined, and atorneys are able to make bal recommendations

155 Once the public defender has been assigned, a court may not relieve it on the ground of non-indigency
unless the defender agency first moves to be relieved. Construing County Law §722-d, the Appellate
Division has stated that “the report of counsel [is] a predicate to any action on the part of the court to
relieve counsel of the assignment.” Matter of The Legal Aid Society v. Samenga, 39 A.D.2d 912, 913 (2d
Dept. 1972). Thus, for example, where a court suspects that a defendant has the resources to retain counsel
because bail has been posted, at most it would ask the assigned attorney to review the accused’ s eligibility,
keeping in mind that persons who contribute to bail cannot be required to assign their money for purposes
of hiring an attorney unless they also are obligated to contribute to the defendant’s support. Therefore,
where bail is posted by the accused’s spouse, that money can be considered as an asset in evaluating
eigibility, but bail money posted by an employer, family friend or member of the defendant’s extended
family (aunt, uncle, cousin) ordinarily should not be considered as an asset of the accused.

156 1f Clark County elects to construct a financial eligibility process that incorporates the private rates
charged by criminal defense lawyers, we suggest establishment of a study commission to conduct a survey
of private criminal defense rates of lawyers and law firms in the county. The average cost should be used
as the standard. In lieu of such a study, state and regional studies of hourly attorneys' fees are available
from the legal consulting firm of Altman Weil, Inc. (www.atmanweil.com)

157 As mentioned above, other jurisdictions employ Pre-Trial Services departments that are able to make
financial eligibility determinations at the same time as screening to determine eligibility for release on
one's own recognizance.
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ealier, reducing the number of beds in the County jal used for pre-trid detention. And
ealy appointment of counsd dlows ealier invedtigation, discovery and prepaaion,
which results in more prompt decisons regarding either negotiated digpositions or going
totrid.
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Chapter VI
Conclusion

Condtitutiond rights extend to dl of our citizens, not merdy those of sufficient
means. Though we undersand that County Commissoners must baance other important
demands on their resources, the Congtitution does not adlow for justice to be rationed to
the poor due to insufficient funds. The issues raised in this report serve to underscore the
falure on the pat of the State of Nevada to live up to the spirit of the U.S. Supreme
Court Gideon decison. Though the Gideon decison vests the responghility for funding
indigent defense services with the date, the County must continue to bear the brunt of
providing adequate defender services until such time as the State accepts its congtitutiond
respongbilities.  The County should work in partnership with Mr. Cooper to address the
problems facing the CCPDO that were created over the past decades but which continue
to jeopardize the condtitutiond rights of its people.
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